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PREFACE. 



THE great and increasing importance of that 
branch of Laws, over which the Court of Ex- 
chequer exercises exclusive jurisdiction, must render 
any apology unnecessary, tor offering to the public 
an account of the proceedings of that Court: Con- 
sidering, therefore, how little useful or interesting' it 
could be, either to declare the motives which induced ' 
the publication of the following Reports, or to enquire 
why the decisions of this Court alone should be almost 
unknown to the public, while the proceedings in every * 
other Court at Westminster have, for some time past^ 
been reported periodically ;* it was my intention to 
have omitted altogether any preface ; but that the 
kind support, which I have met with from the profes* 
sion, demands my most grateiul acknowledgments f(Mr 
the assistance which has been so liberally conferred 

' upon me. It would, indeed, be highly gratifying to 
me to mention those, to whom I stand much indebted 
in this respect J but I am unwilling, by prefixing highly 

, respectable names to this work, to risk the imputa- 
tion of endeavouring to give it more value, than, 
upon examination, it will be found to be possessed of. 
I must, therefore, content myself with returning my 

:8incere thanks for the kindness with which I have 
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6 t>REFAC£i 

been furnished with the briefs of counsel ; and for 
liie readiness with which every opportunity has been 
afforded me of rendering the cases reported accurate^ 
by the oflBcers on each side of the Court, 

In preparing these Reports for publication, I haVe 
studiously attended to the method proposed by Lord 
. Glenbervie in the Preface to his Reports in the Court 
of Ejng's Bench ; I have endeavoured in all the 
. cases, whether they arose on the Equity or the luOM 
sid^ of the Court, to conform to the rules there laid 
ijown; and in continuing to do so, I trust that I 
shall produce a work not altogether unworthy of the 
patronage qf thosci for whose use it is prindpally 
intendeds 
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CASES IN THE EXCHEQUER, 

1810. Bolland hzving obtained a rule, in the courfe of the 

"• ^ laft term, calling upon the Churchwardens and Over- 

^ainft'^ feers of the pariih of Stockport to fhew caufe " why a 

Bennett, u ^^j^ oi fuperfedeos ^ uuder the feal of this Court, ihould 

not iflue for the difcharge of the faid George Bennett 
out of the cuf^ody of the Sheriff, in refpe& to the writ 
of extent ; ** Evans and Abbott j during the term^ 
fhewed caufe on-behalf of the townfhip, on the ground 
that the inhabitants, having paid the deficiency by a 
re-affeffinent, were entitled to the benefit of the extent 
againft the defendant; and that he ought not to be 
liberated, until he had reimburfed the inhabitants the 
whole amount of fuch re-affeffment and their expences. 

The Court ordered the motion to ftand over, that the 
Attorney and Solicitor General might be heard on behalf 
of the Crown. 

Caufe was this day fliewn by the Solicitor General^ 
Dauncey and Abbott. There are two grounds on which 
this motion (hould be rejefted : ift, Wherefoever an 
individual pays a fum of money due from any defaulter 
to the Crown, he is allowed the aid of the prerogative 
proceis of this Courts and is permitted to (land in the 
place of the Crown. .2dly, This is a perfonal debt to 
the Crown, and is not cancelled by the Crown having 
recourfe to a re^afleffment upon the pariih. 
The cafes of The Queen v. Doughty (A), The Queen (c) 

v. Babby 

{b) Doughty*^ cafe, 8th December 1702. — A furety paying the 
Crown's debt was ordered to fland in the place of the Crown, and to 
have the aid of the Court to recover the whole againft the principal 
in the bond, or a moiety againft the other furety, 

{c) Bahb*% cafe» 6th May 1706. — John Babb was indebted to the 
Queen by bondy againil whom anextentxffued for the recovery of a debt 
of jff2078. 19s. lod. and feveral goods were feized. A venditioni exponas 
ifTued to fell them, and after the return of that writ, dating the fum« 
for which the goods had fold, Jobn Babb died and left Sarah Babb and 
Thomas Babb iiii executors iThomas was alfo one of his fureties^ toge- 
ther 



HILARY TERM, J6 GEORGE III. 

V* Babb^ The King v. Webber (rf). The King v, Wattcn (^), 1810. 
aad The King v. Jones (/), decidedly fliew the pradUce ^ - - 

Bennett. 



ther with Edtuard HoUifier. Mary HoUiJier, the widow of Edward^ 
being defirous to exonerate the eftate of her late hufband, apphed to 
the Court that fhe might be at Uberty to pay the remainder of the 
debt to the Crown, and have the aid of its procefs againft Thomas 
Bahb the co*furety aad executor of John Babb, This the Court 
Ordered, and alfo her cofts and expencef » which fhe had already fuf- 
tained, orjnight hereafter fuliain in profecuting the prerogative pro* 
cefs in her aid. 

- {d) Webber^% cafe, z6th May t'jiS.'-rff^chberwii CoUedor of the 
Cuftoms at Msneieadt and entered into a bond to the King for the 
due execution of the office. After having incurred a cotifiderable debt» 
an information was, filed againft bim by the Attorney General, pray* 
fog an account of what was due to the King. Webber admitted that 
a confiderable fum was due from him, and at the hearing the Court 
decreed an account to be taken, and there being a confiderable ba- 
h&ce found due. Dr. Coney and Mr. Morgan {*wbo do noi appear i0 
Jtand in the relation of/uretieij apply to the Court that, upon their 
paying the debt reported due to the Crown, they might have the 
aid of its prerogrative procefs to profecute Webber upon his bond to 
icimbnrfe themfelves ; and accordingly the Court ordered it, and di« 
reded the bond given by Webber to the King to be delivered to the 
attorney of Dr. Coney and Mr. Morgan^ and to have an extent 
thereon to recover the debt they had paid for Webber, together with 
an their cofts and charges attending the fame. 

(e) Walton*$ cafe, 17 35 .-^Several of the defendant's creditors 
moved to ftand in the place of the Crown, and have the benefit oCthe 
prerogative procefs againft the defendant's eftate and effeds, to ;^- 
imburfe the money levied on the extent, and which they had paid to 
the fecondary of the Compter ; which application was refufed, July 
I ft 1735- But on the nth of November following, it was moved, 
and on debate ordered, that the Affignees (hould ftand in the place 
of the Crown, in truft for all the Creditors. 

(/) Evan Jones' cafe, 30th May 1752 — The Collectors of the 

land tax of a parifh had paid to the Agent of a Receiver General, 

(who ufually received the fame) the land tax for the Year paft, and 

the Agent dying infolvent, with the Money in his hands, the Com- 

miffioners had iflued their warrant againft the Collectors for the 
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of this Court upon the firft point ; and in the cafe o£ 

the 



money, and they had been obliged to pay it orer again: Upon 
this they applied to the Court, that they might ftand in the place of 
the Crown to recoter over againft the eftate and effe6ts of the Agent 
the money fo repaid by them | and upon reading a Commiffion to 
find debts, and the Inquifition taken thereon, finding him indebted 
to the Crown at his death, in that which he had received for the ufe 
of the Crown, and had not paid, the application was granted by the 
Court, and a £em claufit extremum ordered to ifiae to recover back 
the Money. 

Upon examining the order book of the Court, I have found 
feme variance between the preceding cafes, as they were fur* 
niflied to the Counfel for the Crown, and as they are there recited. 
In the King v. Doughty, the party making the application to the 
Court (who appears to have been the heir and executor of the co« 
furety) had paid the Money in confequenoe of a writ oi fcirifactas 
having been awarded againft him. And in The King v. Buhb^ a debt 
being due to the Queen from Johttf Tbonuu^ and Sarab Bubhf and 
feveral goods and chattels having been extended and fold by virtue 
of a writ of venHiioni exponas awarded out of this Court, which the 
Sheriffs of Brifioi kept in their hands ; Mary, the relid of Edward 
HoUifitr^ one of the fureties of John and Thomoi Buhh^ to indemnify 
her eftate, had caufed the faid Sheriffs to be profixuted to return 
their writ, and pay the money levied, upon the eftate of Thomat and 
Sarah Bnhhf to HerMajefty's ufe, and hadlikewife caufed the eftate 
of the faid John BM^ liable to the payment of Her Majefty's debtp 
to be extended ; and it^ veas ordered by the Court that upon pay- 
ment of the remainder of the debt, due to Her Majefty from the (aid 
Johnf Thomas and Sarah Bubhf the (aid Mary Hoikfler (hould have 
the ud of the Court to rrimburfe herfelf, the monies (he (hould fo pay 
smt of the eftate extended, together with her cofts and charges. 
And in the cafe of The King v. Webbtr^ it appears from the qrdcr of 
the i6th of May 1718, that Dr. Coney and Mr. Morgan had, toge» 
ther with Webber^ entered intQ a bond for if 1000 conditioned for the 
due execution of his office^ and *< that a writ oi/cire faeiat had been 
'* awarded upon the afore(aid bond againft the (aid F. IVehber^ and 
*' his &id fecurity, for them to (hew caufe, why His Majefty (hould 
<< not have execution againft them for the faid fum of jf looo." 
This cafe (eems to have been much confidered by the Court, as a 
fecond order» ratifying and confirming the firft, was made upon the 
30th ot^dj following, after hearing Counfel on behalf of the 

noort* 



HILARY TERM. 50 GEORGE III. 

die Kh^y. Clarke {g) although, under the drcum* 1810. 
ibmcesof that cafe, the Court difcharged the order for ^' ^_ 
an imoiediate extent againft the defendant, yet they ex- '^^^'^ 
prelsly declared " that it fliould not be a rule, that a b«iim«tt. 
^ debtor of the Crown (though the Crown's debt wa9 
^ fatisfied) ihould not have the benefit of the -Crown 
^' procefs to i^eimburfe himfelf.'' 

As to the fecond point : The deficiency having been 
afcertained before the extent iiTued, the defendant was a 
debtor on record to the Crown ; and . the re-afleffinent 
upon the parifli will not extinguifh that debt, the fum fo 
re-aflefled being neither in law, nor in fad, the debt 
which the defendant owed to the Crown. 

The Crown has in this cafe a right to recover the 
money from the defendant, though not for its own ufe, 
yet as a truftee for the pariih ; the words of the aft 
of parliament (b\ that direds the re-afieffment, are, 
^^ that the mcmey recovered from the collector Ihali go 
<( in aid of the pariih.'' 

This is the firft application to tlie Court that has oc« 
curred- of this kind, and if the Court ihould encomrage 
it, and let the defendant out of prifon ; a fraudulent col* 
ledor may, by concealing his effeds, embezzle with 
fecurity any fums of money, at the rifk t)nly of lying in 
gaol for a few months. 

Clapofiy Serj. for the defendant. Upon the firfl: blufh of 
this cafe, the defendant is undoubtedly entitled to bis dif- 
charge, for the words of the writ are, " to keep the faid 
•* George Bennett till Hi? Majefty Ihall be fatisfied of a 



mortgagee of the eftate of F. Webber^ and upon reading the Depuiy 
Remembrancer*^ Report, certifying the fum due from F. fVebberf 
and the receipt for the fame figned by the Cafhiers of I^is Majefty '1 
Cuftomt. 
(^) Biunb. itu (*) 43 Geo. 3, c, 99, f. 41. 
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t8io. ^* certain* debt of JP752. 15s. 6d.,** and it appears by the 

- ^-^ — ^ affidavits that His Majefty has been paid every farthing 

alt'mft''^ of the fum ; the whole of the money has found its way 
B£MNBTT. ^Q |.jjg Exchequer. 

The extent here iflued for 09e purpofe, but it is now 
fought to be made ufe of for another ; it was not fo in 
any of the cafes brought forward by the Solicitor General j 
one of which^ where ftrangers interfered. The Kit^ v, 
Webber (/), cannot be confidered as found law. 

This may indeed be a cAftis omiffm^ if fo, Parliament 
may redify it ; but at prefent, according to ftrid law 
all has been done that the extent required ; no man 
ihould be detained in cuftody upon equitable grounds 
only; whatever may be the rights of the parifh the 
Crown is certainly fatisfied. 

The Solicitor General^ in reply. To lay that the Crowiv 
is fatisfied, is afTuming the hd: ; the money taken.from 
the Crown has not been paid, and while the debt re» 
mains upon record, notwithftanding the re-afTefTment, the 
defendant is- not entitled to demand tus difcharge. 

In anfwer to a queftion put by Mr4 Baron Thomson, 
it was faid, that no procefs had iflued to compel the pa* 
riih to make the re-aiTeflment. 

Mac DONALD Chief Baron. The cafes cited on the part 
of the Crown are perfectly analogous ; the parifh (lands 
very much in the nature of fureties ; and it is a reafon- 
able practice that the party, who has made good to the 

(f) I have before (hewn (note/) that in the cafe of The King 
V* Webber^ the parties who interfered were not ftrangers ; but I find 
in the order book, an order of Micb, Tfrm, 17029 ftating procefs to 
have iffued againft one Obadiah Seilgnuiciy upon four bonds ^nt^ted into 
by him for the cuftoms and duties of goods, entered in the port of 
Xiondon» and that one John Cartlidge was willing to pay off" the debt 
due to Her Majejiy on thofe bond* toferve the credit of the faid Sedg^ 
^'ickf fo as he might have the' aid of the Court to rethburfi hhnfelf the 
Money hefhould fo pay ; and it was accordingly fo ordered by th^ 
Court See alfo i FonuUr^ p. 1 19, Attorney General v. Cbitty. 

Crown 
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Cnnm the (ddbu^t of Ae Aif^imt^ Should have The fame tS to. 
woffldy, *« trtife Cnmtk kklf wotiki )»jive : it is befides ^i** :^^ ! ^^ 
unanfwerable, that this is a debt upon record, and (UH ^ ipinft 
{iibMili^ ^ MA- ^an it be fatisfied by the re-affcfTment of 
the parifh. ^ 

Thomson Baron, I am entirely of the fame opinion. 
The cafes cited fully warrant us in refufing this appli- 
cation, and fome are even ftronger than the prefent. The 
payment, by re-Afleffing the panfli^ is «ot the fame, as 
by the defendant ; the Crown had two diftinfk claims, 
the one againft the defendant, and the other againft 
the parifli; and becaufe the latter have difcharged 
themfelves, it does not follow that the defendant ought 
to be difcharged. The pari(h are clearly entitled to this 
aid. 

Graham Baron. It is quite clear from the cafes cited, 
that this Court has been in the habit of placing perfons, 
who pay the Crown's debt, in the (ituation of the Crown, 
and it is right that we fhould do fo in the prefent in* 
ftance ; the re-afleiTment direftcd by a£t of parliament is 
merely a prompt remedy, alto jure^ that the public may 
not fuffer any inconvenience, by waiting for the money 
in arrear from the Colleftor. 

Wood Baron. , This is an application for the exercife 
of a fummary jurifdiftion, to difcharge this man out of 
cuftody, which, I confider, as an equitable jurifdiflion, 
and on the equity of this cafe there can be no doubt. The 
defendant might either have applied to the Court to enter 
up fatisfadion on the record, or he might have brought 
an atidita querela^ but by neither mode of proceeding 
could he have been relieved ; for the Court could not 
have permitted him to enter up fatisfaftion, becaufe nei- 
ther has he paid this debt himfelf, nor has any perfon paid 
it on his account ; and as for the other remedy by audita 
^wrela^ that beipg an equitable remedy, thare is no pre* 

^B 4 teace 
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1810: tence for it in this cafe. All the cafes cited are m potaf^ 
^TheKiMr^ and confidently with them we cannot grant this appli« 
•gainft cation* 
••"""• The rule dUchargecL 
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The Attorney General v. Valabreque. ^ '"^ ^ 

/^N an information for poft-dating a draft payable on '"*°r"*°^^ 
^^^ demand (a), which was tried before Macdonald mg« draft, uu 
Chief Bin-on^ at the fittings after laft term, a verdid had ^^^c outk?th^ 
been found for the Crown. I'OTw^orf. 

Hughes this day, moved for a rule to (hew caufe, why ^7 *'''••• 
the verdi£k.fliould not be fet afide, and a new trial 
granted, becaufe the information fet out the draft in 
Englijbf whereas the original was in French i and he 
grounded his motion upon the cafe ofZenobio v. Axtell(b\ 
where in an adion for a libel written in a foreign language, 
it was ruled by Ld. & J. Kenyon, ^^ That the plaintiff 
*^ fliould have fet out the original words and then tranf- 
« lated them." 

Macdonald Chief Baron. That arifes from the necef- 
fity of fetdng out the tenor of the libel ; befides the de- 
^ fendant would not be benefited by our granting this ap* 
plication, as he would inevitably be again convided. 

The rule refufed. 

{a) 48 Geo. 3. c. 149. f. 12. ( J) 6 T. R. i6t* 

•B 5 . Vkt 
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ti*— V — --» The Attorney General v. Cochrane. 

May xoth, 

*^ • a^HIS was an information filed by His Majefty's Attorney 
Wh«re « perfoii . General^ praying5 that the Honourable Baftl Cochrane 
iioo money as an might De Compelled to account tor certain fums of money, 
St"bi aiiow'ed which hc had 4nade as a ttierchcnt^ by fupplymg the navy 
I^^M^ at Madras with tea, at the time that he was alfo receiving 
vore than tht as an a^ent c per cent, comniiffion upon the amount, 
paid for the ap. i VA iacts x)! t Ixis cate, as jtuey appeared tipon the infcr^ 
iiirBiflicd. ffiation and anfwer^ were thefe : Previous to the year 
1796, the defendant had contraded with a perfon of the 
name of Jack/on^ then pgent v^ftuailer at Madras^ to 
fupply various articles fbjr the ufe of the navy at that 
place ; and, upon an order being received from the Ad- 
miralty, directing that every feaman upon that ftation 
fliould be allowed two ounces of tea per week. Captain 
Gardner J the commanding officer of the King's (hips at 
M^drasy iflfued an order (September 17th, 1796,) to the 
4^endant (in Jack/en*s abfencr ,) to fupply the navy witk 
the quality of tea required, in confequence of the order 
from the Admiralty ; for the tea fo fupplied,. the dcfen* 
^gnt charged Government 2s. 6d. per pound, and he alfo 
received a commiflion of 5 per cenik which be ftatcd in 
|)is Anfwer to be the ufual fum charged by h^uies of 
ggency, on like occafions. The anfwer alfo admitted that 
the defendant only paid is. pof pound to MdFrs* Lee and 
Sha'w^ the merchants who fupplied the tea. 

Tfee S^Hcitor General^ Jerulsy and Miiferdy for tha 
CroMf^i qomeoded, that, although the ddPendant was not 
called an agent eo nomine^ yet as he was ofbn in advance 
to Covetnoiee^, and as he aded under a warrant, which 
warrant did PQt i^te the quaMlity of tea wanted, but 
jcqujrQd him to pTOCure whatever quantity m%ht be 
waT\ted for the ufe of the navy ait Madras j and dire£bed 
VniX bpw to keep his accounts, he muil have aded as 
af^ent^ and by the commifGQnrniQne]^ he chargjed, it wag 
fiiear that he mult have confidered bimfelf as za agent. 

Mac« 
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Macdonald Chief- BartnL I cannot fee how he can jSio.. 
fiiftain both diaraders ; if he afted as m^chant, how ^ ■ > - J 
could he be entitled to commii&on ? If. oa the other tJ^atto*. 

' MET GsM^ftAJi 

hand, he a&ed as an agent j he is clearly not entitled to ^^^ 
mj other profit than his commi0ion. 



\ Dauncey^ Leach and Danielle for the defendant* 
The defendant did not a& in the charader of merchant ; 
It appears from the anfwer, which, as this cafe comes 
on upon bill and anfiQer^ muft be taken incontrover<> 
tibly, that upon findbg that the quantity of tea requifite 
for the ufe of the navy was not to be obtained at Madras^ 
and that the quality of what little he could get was very 
infmor, the defendant lent money to the houfe of Lee 
and Shawj to enable tbem to procure a fufficiency of 
good tea from Canton^ and the 6d^ per pounds which is 
fought to be recovered .by this informati(m, mud be con* 
fider^ as a compenfation for the money and credit lent 
and procured for the houfe of Lee and Shaw^ and ifor 
the riik that the . def^dant ran thereby* At all events 
the Crown cannot maintain their claim for the ^2139 } 
the utmoft they can recover muft be the af 500 for agency; 
it would not be equitable to take from the defendant the 
fum, to which he is fairly entitled for his money, credit 
and rifle, and give it to the public, who were gainers by 
this tranfa£don } for when this method of obtaining a fup* 
ply of tea for the. navy was changed, and a contra£t was 
enured into, the tea . cqft Qovemment 4s. 3^. inftead 

of 2/. 6i/. /^ pound. 

Macdonald Qhief Baf-on. The anfwer ftates that th^ 
defendant fupported Lf^ and Shai^2& general merchants ^ 
how came the wbgle of the ^eniuQeiiation £3r.fuch fupport 
to be deducted from this article^ that was fumiihed to 
Government ? ... ' - 

To this it was anfwered that L^^ and Shaw were ge- 
neral merchants; andasitwasneceifary.that the reipune-^ 
radon for the defendant!s money, credit, and rifle, fliould 
be decided by ibmefized criterion, th^ article of tea for 

Government 
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i8io. Government was chofen» becaufe the demand for that 
^ ~' — — ^ might be calculated, whereas the demand for other China 
i^tToZlllt, produce might vary confiderably. It could not be a matter 
CpcaluKi. ^^^y confequence taGovemment, what way the defendant 
took to remunerate himfelf, provided Government paid no 
more than the fair and proper price for the tea ; and it ap« 
pears from the certificates fent home tliat the price paid 
was the market price ; it would have been impoffible for 
Government to have procured it cheaper. Nor is it fug* 
gefted in the information, that the price was improper, or 
that it was advanced to give the defendant any advantage* 
The Solicitor General^ in reply. The principle in queftion 
IS of much greater confequence than the. fum fought to 
be recovered by this information. It is indeed almoft ad* 
mitted by the other fide, that the defendant was an n^ent 
in the article of tea, and what a dangerous principle would 
it be, to admit an agent to charge his principal a larger 
fum of money than he himfelf had given ; and yet it alio 
is admitted, that he gave one price, and alFterwards 
charged another ; but it is faid, that he gave the whole 
a/. 6d. alio modo^ that is, by capital, credit, and rifle, 
lent and procured for Lee and Shaw. The queftion 
then will be, whether the defendant has made out fuch a 
, cafe, as fliould entitle him to an additional 6d. per pound 
above the money adually paid by him : now he does not 
particularize any fums lent,* nor does he fay that he did 
not take the ufual mtereft ; he fays generally, that he lent 
and procured them capital and credit to enable them to 
carry on their trade as general merchants ; he has nothing 
to guide hitn in calculating the extra 6d. but his own valu- 
ation of a paft rifk ; the market price mentioned is no 
fair criterion, and befides the public are not to go into 
the confideration of the market price j they are only to 
look at the ^^/{/'s account, and to pay him the commiflion 
money on the amount which he has given. 

The only remaining point for the confideration of the 
Court will be as to the confequence : can the def^dant 

now 
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sow deft which charader he is to take? Is he now at 

liberty to confiderhimfdf as mrrfi&aii^orii^fii/y as he may 

choofe? Having taken upon himfelf to ad as ageni^ and ^qI^^^ 

having recdved his ccxmniflion money as fuch» I contend q^^m^i. 

that he cannot (hake oflf the charafter he has aflumed ; 

but that if the Court decrees him to accomit at all, it wiU 

be for the profits made by him as a merchant. 

Macdonald Chief Baron. This queftion, which has 
occupied much time, but not unneceflarily, is of great 
importance ; as it is very proper that the duty of agents 
Ihould be fettled, and I hope the refult of this caufe will 
teach them it. The defendant was directed to purchafe 
and fupply tea, which is clearly the cafe of an agents and I 
was furprized to hear it contended that he was not an agents 
when he adually had a commiflion in his pocket. He was 
direded to charge the money paid, the freight and other 
iQcidental difburfements: here is every fymptom of agency ^ 
as well as, what is in itfelf unanfwerable, his receiving 
and acting under the commiilion. If the market was too 
fcanty, and the quality of the tea too bad, as he ftates in 
his anjwer, the defendant ought to have explained the 
circumftances to his employers, and ftated the neceifity 
of fupply ing the merchants with money ; but this tranf* 
adion was kept quite private between himfelf and the 
houfe of Lee and Shaw. 

It was argued that the 6d. per pound, exa£Uy hit what 
the defendant loft by lending and procuring money, credit^ 
and rilk; if fo, it ought to have been made out by a fche. 
dule : the Court muft be latisfied that it was exactly the 
6d.f andean be fatisfied with nothbg (hort of demonftra- 
tion; though I am not quite clear, whether he could be let 
in to (hew that, on account of the great inconvenience 
that would arife from blending together public and private 
accounts. At prefent the queftion comes precifely to this : 
Is it £itisfa&orily made out that the extra 6d. exa£Uy 
meets the fum loft by the defendant, in lending and pro- 

3 curing 
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iSibi curing money, credit and, rifk, for the hbufe of Lee and 
^, " >^" "^ Sib^n^;, to enable them to fupply the navy with tea at aj, 
mT^^gemsrVl P^ pound ; I think it is not, and if we were to allow this^ 

tgainft there would in future be no check whadbever upon 

COCHRANI. ^ 

agents. 

Thomsok Baran^ of the fame opinion. 
Graham Baron. I perfe£Uy agree with my Lord Chief 
Baron : the defendant's ading as fuch was fufficient to 
prove| him an agent ; and I touch particularly on that 
part of his anfwer, where he ftates that he returned cer^ 
tificates of the m^ket price, which he could only have 
done by his confiderihg himfelf as an agents as it was not 
done under any particular order to himfelf, but accord**^ 
ing to the general inftru£tions to agents ; if an agenty it 
follows of courfe,that the defendant could make no further 
profit beyond his commiflicm. It would open a door to 
conftant fraud, fliould we permit an agent to aft thus } 
he cannot change his charader when he choofes. 

Wood Baron. I am entirely of the fame opinion ; it 
is clear, beyond all doubt, that the defendant was the 
agent of Government ; and the law is equally clear, that 
an agent can only charge his principal with the fum which 
he himfelf has paid ; it would be contrary both to policy 
and law to admit of a different conduft. It is indeed 
iaid in this cafe, that the defendant paid 2s. in money and 
6d. in another way ; I cannot underftand what he means 
by credit and rifk, it ought to be clearly made out to us, 
that what he lent and procured for the houfe of Lee and 
Shaw was equivalent to an additional 6d. It is an odd 
thing that this money, credit, and rifk, fhould amount 
each year to an exa£): 6d. per pound, on the tea fumifhed 
to Government \ and I cannot but coniider that as merely 
colourable. 

The defendant was decreed to pay forthwith to the 
treafurer of the navy, the fum of 4^2139 i/x. 5^. being 

4- the 
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the fum admitted by him in his anfwer, to be t 
of the fum claimed on the part of the Crown. 




The Attok- 

HIT OlNltA& 

■gainft 

COCB&ANS. 



Chapman v. Pilchbr. . .^ . . 

nrmS was a bill for tithes, feeking,amongfl: other things^ a niiier i^nry- 

a difcovery from the defendant (a miller), of the ^.^eatallMl 

quantity of med ground at his mill, which he had fold ; ^!Jf,*t^?JeJ^ 

and at what prices. To this part of the bill the defendant » ^ ^<^^^^ ^^ 

, J J J J * corery of tithes, 

Had demurrea ; and what qumtky of 

Dauncey 3Xid Cooke^ in fupport of the demurrer, con- hutiSTh^ii 
tended, that having fet out what quantity of meal was ^» tj»«?hnot 
ground, fpecifying how much for himfelf, and how much «^|<^^ ^ ^» 
for other perfons, it is quite immaterial how much of the 
ineal, ground at hisown mill, was fold by the defendant, 
or at what prices ; for it is impoflible, that the vicar can 
be entitled to. know what profit the defendant makes as a 
mealman ; befides, if he has a right to call for the quan^ 
tity and pricey there is no reafon why he fhould not alfo 
call for the names of the individuals ^ to whom the meal is 
fold, which would open a door to much vexation. 

The Solicitor General and Tronver for the plaintiff. 

Macdonald Chief Baron. The vicar is not entitled to 
call upon the defendant to ftate the price at which he has 
fold the meal ground at his mill ; but I think he has a 
right to an anfwer as to the quantity^ as a check upon the 
ddendant ; therefore, as the demurrer covers too much, 
% muft be over-ruled. 

Thomson, Graham, and Wood, Barons^ of the fame 
opinion* 

ITie demurrer over-ruled. 
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1810. 

■ 

^ '-' ^ MoooRiooB v. Davis. 

MbMydueiipon A RULE havuig been obtained, for the plamtiflF to fliew 
InS&JJStt'ii ^"f^» ^^y *^ defendant fhould not be difcharged 
SS^^ o* ^^^ of the cuftody of the warden of the Fleets as to this 
&11Z. * a£^on, he having become a bankrupt, and obtained 

his certificate, and the caufe of a£tion having accrued 
prior to the bankruptcy. 

On/low^ Serj. now ihewed for diufe, that the a&ion 
was for meihe profits, after a judgment in eje£lment, and 
the defendant, having become a bankrupt before the 
verdid, he was ftill liable, as in trefpafs for inefiie profits, 
no fpedfic debt is due until a verdi&. Gulliver v. Drinks- 
water (a). 
Reader/m fupport of the rule, referred to flat. 49 Geo. 3. 

€• i2i.yi 9. 

But the Court, being of opinion that the prefent cafe 
was not within that fe£tion (^) 

difcharged the rule. 



., »8'o. Hooper v. Summersett. 

JlCtjr i8i/(, sy, 

living in tb« HPHIS was an adion of aflumpfit for fpirituous liquors, 
fir^ aS^' delivered to Jane Thornton deceafed, who had kept 
^^J^«* (f the Pig and Beehive public houfe. Honey Lane^ Cbeafftde^ 
fufliciem inter, and who died in the month of February 1809. In the 

mc^dbogto 

make defendant executor ir/M Urtit and u foch liable dt hMufr^riit ; notwithftanding his wife prored 

the wiU after the a^Uon was comnenced. 

(^i) Doug, 562. 

(i) This foEtion direds tha^ all perfons^ wbojhall bave given credit 
upon good and valuable confideration, honajide^ for any money what* 
foever, which \% not due at the time of the bankruptcy, (hall be ad- 
muted to prove fuch debts, &c. 

month 
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month of June foUowmg, ^ her will, appointing her i8 io. 
daughter (the wife of the defendant) executrix, was - ^^^^^^ ^ 
proved ; and the defendant and his wife had in the mean 1^90* 
time carried on the trade. This adion (whfch was com- »««««"• 
menced before the probate of the will) was brought 
agadnft William Svmmerfstt^ as executor of the laid Jme 
Tbgmian^ who pleaded ne ungues executor ; and the caufe 
coming on to be tried at the fittings after laft Michaelmas 
teraiy before Macdonald Chief Baron^ he was of 
opiiuon, that the adion ought to have been brought 
againft die hufband and wife ; dad the plaintiff was non« . 
fuited, with liberty to move to en'ler a verdid, if the 
Court ihould think the intermeddling fufEcient to entitle 
him to his demand* 

Abbott this day (hewed caufi; againft a rule, obtained bj 
Dauncej in the courfe of laft term, to fet afide the non- 
foit, and enter a verdid for the plaintiff, for his whole 
demand. To make the defendant 'liable for the whole 
debt, there ought to be proof of conver(ion to that . 
amonnf, for although from the cafes of Padget and another 
v» Prieft and Porter (c)^ and Erving and others v. Peters 
(d)j it would ai^>ear that formerly any affets would render 
an executor liable to all demands ; yet that rule was 
tm>kenthroughbyLordMANSFiEi.Din thecafeof Htfrr^n ' 
and Beetles (/), wha% he held that the executor was liable 
only to the aniount of the affets in his hands ; and what 
reafim or juftice is there, that a perfon fhould be anfwer* 
able bit more than he has received ? upon principle, it 
ought to be the fame, on a plea of ne ungues executot^ as 
on a plea ofplene admini/lravit^ as the plaintiff feeks by 
adion to recover the damage, whi$:h has been done 
and which cannot exceed the extent of the affets, 
which the defendant may have wrongfully adminifteredt 

(tf ) s T. R. 97. (J) 3 T. R. 687, 

(s) per I«ord Kesjon in Erviiig v. Petcn. 

C Then 
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» • 

1 8 10. Then as to the pointy whether there was any inieiw 

^ ~ ^ meddling^, fuflicieht to conftitute the defendant an exe^ 

'Ijalnft* cutor defin iori ; the defendant has done none of thofe 

^uMM£AS£TT. jfts, Ti^Mch afc faid in Toller's Law of Executors^ to con- 

ftitute'an executor de fort tort {J); it appears from the 
evidence in this cafe, that the daughter of the deceafed^ 
and her hufband (the defendant), remained on the pre^ 
mifesy doing nothing more than was abfolutely nece6arjr 
to carry on the trade ; there was no proof of the fale of 
furniture, or any a&, further than was neceflary for con* 
tinning the buiinefs ; had they been ftrangersi it is doubt- 
ful whether the defendant would have beoi liable under, 
thefe circumftances, haying done nothing, but what was 
requifite for the benefit of the eftate of the deceafed. 
What makes a man an executor defon fort is matter of 
law ; the Court is to give a charafter to the defendant's 
adions ; they are to fay, whether he interfered offici^ufly 
er not; and they will not prefume, that a mstn does 
mpong) till it is clearly fo proved : the quellion i$, whe^ 
ther the defendant aded officioufly for his own benefit. 
or bondjide for the benefit of the te(lator's eftate ; and the 
€^^ttrt will not decide that he has aded wrongfully, v^heq 
all that he has done, may have been done rightfully j the 
4efaidant having in this cafe a&ed in ^d and a^ftance, 
and as the fervant of his wife, and for the benefit of all 
the creditors. Executors cannot always prove a will imme- 
diately upon the teftator*s deceafe ; they muft be allowed 
time to afcertain the aflets ; and, if poor^ to colled fuf- 
icient money to pay the duties attendant upon the pro^ 
bate $ this will was proved within five months, and it wa9 
abfolutely neceflary for the good of the eftate, that the 
vidualling bufinefs fhould be carried on in the mean 
time, for the purpofe of keepmg sdife the good-wiH of 
the hpufe. 

(/) Seft. i. p. 17. 

Had 
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Had not this adioti been commenced before the pro- 
bate, there can be no ^lueftioo, but it ought to have been 
brought againll both the hufband and his wife. The ^^^ 
effed of the probate is to (hew» that from the death Sommuibtt 
of the teftator, there was a rightful executor; and 
as all a£tions, done before the probate, are made good by 
relation, the prefent zQkm ought to have been brought 
againft both. In the cafe of Kenrick v. Burgn (g\ the 
Court agreed, that if a man enter as executor dsjbn t$ri^ 
and fell goods, and afterwards take out adminiifaration, 
ihe £sde is good by relation. It is true that the taking out 
adminiftration pendente lite will not abate the writ, bat it 
will neverthelefs purge the wrong, which the defendant 
has done as executor defon tart : This diftindion is laid 
down in William/on v. Norwitcb {b\ where a plea of re- 
tainer, under an adminiftration taken out after the a&ion 
was commenced, was held good upon demurrer. 

Thomson Baron. Were not thefe cafes under confi- 
deration, ni the cafe of Curtis and Vernon (1) f 

The law in thefe cafes was not denied in Curti4 v. Ver- 
nan : that was determined upon other grounds. 

Datmcey and Littleda/e for the plaintiflF. As to the 
amount to which the defendant is liable, the cafes com- ' 
pletely kt that point at reft, 1 RoL Abr. 930. pL 3. 8. 
933.//. i5r and in W^ntw^Off. a( Ex. p. 184, it is laid 
down, that if upon a plea of ne unques executory a verdift 
be found for the plainti^, the judgment (hall be to re- 
cover the debt and damages out of the proper goods of 
theexecutor, if none of the teftator's can be found. 

Thoimson Baron* In Coke*^ entries you find the judg« 
meiu in Reiff^ cafe, was 4^ bonis tejlaforis^ ft fi non^ dc 
bonis propriis. 

In the cafe of Harrifon v. Beecles^ the defendant had 
pleaded plene qdnunijiravit ; but it is quue clear, that if 

C 2 an 
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1810. an executor lets judgment go by default, or if judgment 

^ ' " ->■■ " "^ be given againft him upon demurrer, it amounts to a 

Hoope& confeflion of aiTets ; and alfo if he^pleads ne unques exe^ 

9impi»R$f TT. ctiiorj or a releafs t$ bimfelfy which is found agamft him, 

the judgment mud be de bcnis propriU (Jt\ Sbelion ▼, 
fiawlihg^ I Wilf. 258. Rock v. Leigbion^ i Salk. iio« 
I Ld. Raym. 3S9. 3 T. R. 689. Stubbs v. Rigbtwife^ 
Cro. Etiz^ io3» Bull V, Wheeler^ Cro. Jac. 684. Bridge 
fnan v. Ligbtfbat^ Cro. Jac. 6j2. 

Per Cur* Tbecafes feemtobequitedecifiveonthispointt 

With regard to the intermeddling, it appears from the 
bookS) that any a& not authorized, conftitutes a perfon 
an executor defon tort ; the old law vw very ftrid with 
regard to intermeddling, and there is no hardfliip, for the 
defendant might have pleaded //m^ adminifiravit^ and he 
would then have been liable only de bonis teftatoris. 

Wood Baron. I remember a cafe of both pleas, and 
fkne adminiftravit found for the defendant* v 

The (ale of periihable goods, though under a^ariV^^^iL 
Z^vw/* granted by the ordinary, has been held fuffident to 
make the vendor an Executor defon tort{t^^ and in Gerret 
V. Carpenter (m) a wife for milking thecowsof thedeceafed 
buiband was alfo adjudged u> be an Executrix de fon 
tort. In the prefent cafe the defendant fold goods, and 
again laid out the money, made by the fale of them, in 
the purchafe of other goods ; it is impoffible to confide^ 
him as the fervant of his wife, he was in hSt living in 
the houfe, and uQng the goods exadly as his own, and 

(i) And If an executor pleads 0011 afTttrnpfit, or other general tfliaet^ 
^nd the Terdiftb is found iigainft him» though the judgment would be 
as to the debts de bonis tejiatoris^ and as to the damages de bonis teSaiorit 
et^ non de boms propf 'tis ; ytt be would not be allowed to plc^i plenc 
adminiftravU in zfcire facias f or in any other a£Uon founded upon the 
ptiginal adioa, Erving v. Peters ^ 3T.R. 685. Ram/den ▼. Jacb/am^ 
I Atk, 292. 
' {l)Dyir.ZS6. {m) Dyer. 166, b.mXt{iiV 

If 
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If that does not conftitute him an Executor defoh toH^ 1810. 
tiotbing wilL *- / ^ 

Then a^ to the effe& of the probate, the language of ^JJSt 
the books is, that it (hall not abate the fuit, JPyte v* Sbmmee.ett. 
W9oUand {n\ and Williamfin t. Norwitcb {c). The 
cafes only eftablifh this, that the party may retain by 
proper pleading, but as the defendant in the prefesit 
cafe, has chofen to rely on a plea, which he could not 
fupport, he muft take the confequences. 

Thomson Baron. Adminiftration taken out, or pro« 
bate, may be pleaded puis darrein continuance to enable 
him to retain (p). 

P£R Cur. There is no cafe exadly like this, the man 
and wife werfe a&ing together and were in the houje 
before the death of the teftator ; we muft take time tol 
look into the cafes. 

Magdonald Chief Baron^ this day^ gare the judg- ' JHWy 301). 
inent of the Court* The defendant Uvmg in the houfe, 
and eairyihg on the bufineis, in the fame mamer, as in 
the lifetime of the deceafed, we are of ojmiion, COQ- 
ftitutes a fufEdent intermeddling, to charge him as 
Executor de fan tort ; as to any hardflnp^ if he had 
pleaded plene adminijira'oit he would not have been liab^ 
for more than the aflets, which he had received ; which 
would have been no hardfhipi The authorides to ihew» 
that this is a fu^cient intermeddling, are too ftrong to 
be got over. With regard to the probate^ the only way 
that the Creditors have of knowing, who is the Eze^ 
cutor, is from the probate J and, if they find the defen* ' 
dant adHng as Executor before the probate, and bring 
their adion againft him^ the probate will not relate back, 
fo as to abate the fuiti 

The rule abfolu^^ 

(a) 2 Fint. 180. {u) 9^tu, 337* (p) jlndrewt ¥* ^rown^ 
» Ar. I loC. Jtndf. 328. 

G3 Pah. 



iZ CAStS IN THE EXCHEQUER. 

, i8ie. 
"^'^1^ *** Parsons and others v. Bland y. 

2^12ri^ct^- nrHE defi^ndant having levied a double toll upon a. 
tntoU,andiipoa waggoii belonging to the plaintiffs, they made ap« 
two magiftratet, plication to two juftices of the peace^ in purfuance of 
l^fk tTdrtir- ^hc diredions of the Batb aft ; who, upon hearing the 
Stit^^e, <^omplaint, adjudged the fingle duty only to be due. 
£* ^^JdV ^^ ^^ defendant refufing to repay the over toll^ the 
an aakm far plaintiffs fought to recover it, by an adion of AJfimpJity 
TCcSved, and vhich was tried before Graham Baron^ at the laft 
S^^jf" affixes for the County ofSomerfety and a verdia having^ 
r^en. whers been found for the plaintiff, Jeky II on a former day ob» 

A power la nvcn « i ' / ^ 

tojufticet tode. taitted z rule to fhewcaufe, why it fhould not be fet afide 

i^'^^'n ^^ ^ nonfuit entered: 

jSSu^w I ft. Becaufe the proper remedy in this cafe under the 

Bath aS, was by an appeal to the Quarter Se^ionu 

idly, if the aftion of ajfumpftt would lie, ftill notice 
ought to have been given purfuant to the dircfHons of 
diat aft. 

Lens ^xAPelU Serjeants, and C!?«rfwfj', this day ihewed 
caufe. The verdift in this cafe is founded in fubftantial 
juftice, and ought not to be difturbed by either of thefe 
cbjeftionsj it is indeed true, that by the 45thy?<Sw«, 
in all cafes, vhcre no particular method of relief is 
given, the remedy fhall be by appeal to the SeffiQns^ but 
.Ae loxh fc£iion which refers to every cafe, where the 
i|uantity of toll is difputed, fpecially provides for the. 
prefem cafe, namely, by direfting an application to two 
xnagiftrates. and from them no appeal is given. 

As to notice, that cannot be neceflfary in the prefent 
cafe, where there is no tort, or trefpafs ; no fatisfk&ioiv 
could be tendered, nor could any compenfatlon in 
damaged be fo.dght ; this adioti is not brought for fdz- 
ing, diftraining, or doing any thing under this ad ; the 
fple adjudication was, that the coUedgr (hg^ld reftore 

the 
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tte money he had improperly levied , to recover which 
tile adioii of ajfumpjit is the only available remedy, and 
In fach adi6A no notice is neceflary, Irvine v. WUfm dnd 
another (a)j and WMace v. Smitb (b). Befides, the wonk 
of this a&, direfting the notice to be given are " for any 
thing done in purfusmce of the ad/' and the extra toll 
in this cafe, was taken tinder the General Turnpike aff(c\ 
which requires no notice. 

jekylij A. Moore^ and Williams j in fupport of the rule* 
The tlaufe giving cognizance to the two juftices, doe« 
not lay that their adjudication (hall be final ; and as no 
particular relief has been appointed in fuch a cafe as the 
prefent by the aft, the proper remedy muft be by appeal 
to the SeJfioiftSj under the j^^xhfeSlion. It has been faid 
by the other fide that the a&iotl of affiimpftt is the plain- 
ti^* only remedy : are there then no means of enforcing 
a jxiftice's order ? They might have indited the man for 
his difobedience ': and the cafe of Lindon v. Hooper (d) 
ihews, that, though the money may have been taketi 
Improperly, yet the aftion oi ajfumpjit will not He. 

With relpeS to notice, this aftion has clearly ema- 
toted from the Bath aft ; by the general adl the extra 
toll is direfted to be recovered in the fame manher, as 
the toll fhall be levied and recovered under the local 
aft -: the money was in faft levied under the Bath aft j 
and notice therefore ought to have been given. 

Ma^donald Chief Baron. This aft is very con. 
fufed. As to the power of the juftices, with regard to 
tolls, inasmuch as it concerns paflengers, it is right, and, 
I think, the legiflatare intended, that their adjudication 
Ihould be final : It is remarkable that in one claufe, re- 
ijpefting the taking materials for the ufe of the roads, 2xt 
ai^)e9d is ezprefsly given ; no fuch appeal is given in thi9 
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CASES IN THI EXCHEQUER. 

cafe, and it is, .therefore, fair to conclude that the 
legiilature did not intend it. But the main ground on 
which I rely, is the utility and wifdom of making the 
adjudication with regard to tolls, which principally 
afie£te travellers, immediate and final. As there could 
be no tender of amends or fatis&dion, I do not fee the 
life or neceflity of notice in this cafe. 

Thomson Baron. With regard to the ift point, 
pamdff appealing to the Quarter Sejftons^ if that is the 
proper relief, this adion will not lie ; but, if I read this 
;ad right, there is no appeal in the prefent cafe \ there 
is a particular remedy given, namely, an application to 
two magiftrates. As to notice, this is not an aftion iox 
any thing done in purfuance of the ad : the moment the 
two juffaces had determined this cafe, and ordered the 
return of the money, this right of adion accrued, and 
not befoi^. The ad is not clear, but from the beft 
opinion I can form from it, this is not a cafe that re- 
quires notice. 

GRAHAM Barm. This was not intended to be a cafe 
of review at the Quarter Seffions ; particular means of 
inveftigating it, being given to two magiftrates. As to 
notice, this is not done in purfuance of the ad ; this is 
an a£tion for receiving money without any authority, 
and very different from the cade quoted. 

Wood Baron. There are two queftions to be con- 
fidered: i ft. As to appeal, it is quite clear that, where 
a power is given to juftices of the peace to determine, 
it is final, unlefs an appeal is particularly given ; but 
looking at the appeal claufe, this cafe is, I think, ex- 
prefsly excepted ; there being a particular mode of relief 
appointed in this cafe, and as no method of recovering 
the money, adjudgea to be wrongfully taken by the 
collector, is given by the a&, therefore the party mu(t 
apply to hte common law remedy, adly, As to notice, 

this 
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this is neither within the letter, or fpirit of the claufe ; the 
giving notice generally contemplates tort, or trefpafe ; it 
can never apply, where a fum of money has been ad- 
judged; the defendant requires no notice; there can 
be no defence, and therefore he does not want time. As 
to the form of the a£Hon, you (hall not try title, or any 
diing of that nature, by an adtion for money had and 
received ; but here there is nothing ^collateral to be tried ; 
even if the ad had (aid, that^ the juftices fhould decree 
reftitution, I fhould be inclined to think that the action 
for money had and received would lie. 

T^ ruk difcharged* 
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TN this cafe a motbn was made, on the part of the injttnaknpMt- 
plaintiflF, for an injun&ion to reftrain the defendant to ^^Mnpo!^ 
from proceeding at law againft the plaintiff, upon the SStSCiSlL 
feveral bonds mentioned in the pleadings, under the ^^l^^' 
following drcumftances appearing upon the bill and unui the hcvin 
anfwer. 

Upon the death of a perlbn of the name of Darky ^ in 
the month of December 1 807, the father of the plaintiff 
fttcceeded to a real eftate in the county oiTork^ of the 
annual value of ^5000. This* eftate was fettled upon 
die father of the plaintiff for life, remainder to the plain- 
nff for life, with other limitations over. The plaintiff 
ibon after^ this quitted London, where he had beeli 
previouily employed as a writing clerk in an attorney's 
office* and refided with his father in the neighbourhooti 
of his eftates till the month of 4pril 1809, when, dif. 

10 . agreements 
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i^ireements having taken place between the plaintiff aha 
his father with refpe£t to the management of the ptopeityi 
^4^^ the plaintiff applied to the defendant, who wad his fiaithttr** 
siitsLttoii* agent, for the loan df i^ioo, and he alTo applied to him^ 
to grant him an annuity of J^ioo per dnnnfny during the 
life dmeof his father. The defendant accordingly advanced 
to the plaintiff the futh of j?ioo, and at the Tame tim^ 
granted him an anntiity of jf 60 j and in th6 month df Haf 
following, a further annuity of £^0 ; which annuities 
Were to be paid to him during the life-time of his father^ 
and no longer ; and the payment of them was fecured 
to the plaintiff, by the bond of the defendant. The plaind^ 
executed to the defendant two bonds dated the 2 2d of 
April 1 809, one in the penalty of «?22ob, ahd the other 
in the penalty of jf 2000 } ami a third bond dated th^ 
iith/day of Moy 1809, in the penalty of ^^2400, for the 
purpofe of fecuring to the defendant the payment of the 
feveral fums of j^ioco, i^iioo and ^1200, amounting 
together to J^33oe ; being the treble value of the an* 
nuity of jfioo, calculated at ten years purchafe, and 
three times the amount of the fum of ^100, which had 
been previoufly advanced ; which fum of ^5300 was to 
be paid by the plaintiff, within one month after the 

death of his father. At 4he time this tranfaftion took 
place the plaintiff Was of the age of 34, and his fathet 
of the a^e of 63 years, and the bill charged, that the 
plaintiff's father had, in confequence of the difagreementa 
between them, withdrawn from his fon the allowance, 
which he had previoufly made bim : that the plaintiff 
had no other income than what was allowed him by his 
lUher: that he was in great pecuniary diilrels: and 
that thefe circumftances were known to the defendant. 

The defendant flated in his. anfwer, that he wdiS 
unacquainted whether in confequence of the difagree* 
ment ftated in the bill, the plaintiff's father had, or 
bad not» withdrawn from him his allowance ; but he 

admitted^ 
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Adimtted, Aat at the time of the aboye tran&^on, tihe 
plaintiff had informed him that he had no other income^ 
except fuch as he derived from his father ; and he alfo ^phtt 
admitted, that he was informed by the plaintiff, and simmtwk 
that he had reafon to believe, that a diiagreement 
had taken place between them: and the defendant 
further ftated, that he believed it might be true, that 
the plaintiff's father refufed to make the plzundff 
any allowance, or render him any pecuniary affiftance 
whatever: and he alfo ftated, that he had applied 
to feveral eftablUhed infurance offices, to afcertsun iht 
terms upon which money ought to be advanced to the 
pldntiff; and that he was informed that for ts^iooo^ 
to be advanced to the plaintiff, ^3000, or nearly that 
fum, ought to be fecured by the plaintiff, to the de- 
fendant, in the event of the plaintiff's furvhring h^ 
fiither. 

The bill was filed upon the death of the plaintiff 's « 
f^tther, upon the ground that the defendant had taken 
an undue advantage of the neceffides of the plaintiff; 
and prayed, that upon payment by the plaintiff to die de- 
fendant of the money a£tually advanced, and intereft, 
the bonds might be delivered up to be cancelled ; and 
for an injunfUon to reftrain proceedings at law, upon 
the bonds, all the hearing of the caufe. 

'Dauncey and Tbompfon^ for the plaintiff, in fupport of 
the modon. In this cafe there is great reafon to induce 
jtbe Court to believe, that an undue advantage has beeA 
taken by the defendant of .the neceflities of the plaintiff. 
The defendant was the agent of the plaindff^s £aither ylht 
inadequacy of the confideradon, is much greater, than ' 
in Lord Cbefifirfield v. Janffen (e\ in which cafe the in- 
jun&ion was continued on the merits, to the hearing ; 
and though 4 Court of equity will not grant relief againl^ 

(f) I jhh. 301, 

bargains^ 
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i8ie. bargains, merdy on the ground of inadequacy of coh^-« 

^ -^ deraticMi, yet the inadequacy itfelf, if very great, may be 

>^a1i^^ fufEcient to induce the Court to prefume impofition oi^ 

SmoLETON* oppreffion. Underbill v. Horwood (/). Here the pl^titf 

IS 34) 2U[id his father $3 years of age ; and there is enough 

admitted in the anfwer of the defendant, to induce the 

Court to grant the injun&ion till the hearing, in or6sx 

that the cafe may undergo a full inveftigation. 

The Solicitor General^ and Wetkerell^ for the ciefendant^ 
There is no circumftance in this cafe to preclude thef 
defendant from having the benefit of a fair oargain, nor 
does any rule ezift to prevent lenders from making too 
. large a profit. The cafe of Lord Cb^erjleld V. Janjfen has 
not been followed, Wbartm y. May {g}. There is no^ 
thing in this cafe to (hew that at the time of the tranfafBon^ 
the plaintiff was not fuijuris^ nor does it appear that there 
was any delufion pra&ifed on the part of the defendant. 

Daunceyy in reply. A more grofe tranladion never 
appeared in a Court of juitice ; the Court will feize the 
lead circumflance of fraud, which they fee conne£led 
with inadequacy. Here the defendant was the agent of 
the plaintiff's father, at the time of the advance of the 
. money } and it is quite clear that he knew of the plaintiff's 
embarraffments. 

ThomsoK Barm (hi). We are not fiow deciding the 
caufe ; the prefent queftion is, whether luflScient is ad- 
mitted in the anfwer, to induce the Court to grant an in- 
junction until a full inveftigation has taken place mto all 
the circumftances conne6led with this tranfadion. There 
is a great deal to fatisfy me, that juflice wilfl not be donef, 
unlefs the cafe undergoes a full enquiry^ I think the in- 
junction ought to be granted. 
. . Graham Baron. Notwithflandlng the age of th€ 

plaintiff, he was in a fituation, that is prote^ed by a 

U) 10 Fef.jun. 209. {g) 5 Fef.jun, a8. 

{b) MfenU Macdonald.' C« S* 

Court 



£AJST£R TERM, 50 GEORGE IIL . «^ 

Court of eqdty : dearly he was diftrefled. It is a geoA- i8ia' 
ral mle^ tlutt inadequacy of oonfideration is not alone -* 

fuffident gronad fbra Court of Equity to fet afide a con- l^^^iS^ 
trad ; but if the inadequacy be very great, that alone Sikolit««- 
vill ]n4u£e the Court to prefume oppreffion. It is 
befides, Biaterial to enquire into the ftate of health of the 
parties, at the time of the tranfa&ion ; I think, therefore^ 
the injundioii ought to be granted. 

Wood Bartm* I am of the fame opinion : the inade- 
quacy of price is very great. The plainti6f was clearly 
liece^tous i and the defendant the agent of the family. 

The injundion granted. 
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Minor Canons of St. Paul's ti. Chickbtt^ 



Atemmm nPHIS bill was filed by the plaintiffs, as parfon and pro- 
SoTbJ^piMddnn prietofs of the redory of St. Gregory s^ in the City of 
£ ^^%% i«»*wi, to eftablifh their right under the ftat 37 Hen. VIII, 
MAfDcat jm. c. 1 2. to tithes, at the rate of 2s. g(L in the pound, upoii 

the rent of the defendant's premifes ; and (he point in? 
tended to be raifed by the bill, was, whether the defend- 
ant was liable to pay that fum, upon the referyed rent, 
ipr upon the real value of the premifes (d)^ 

To this bill the defendant had pleaded in bar a former 
decree in the Coyrt of Ch^uicery, in favour of the 
defendant. 

Leacb and Harney in fupport of the plea, contended, 
that as Lord Rofslyn (Ji) had in a fuit between the lame 
parties, in the year 1795, difmifled the pla^itiff's bill^ 
that was a complete bar to the prefent. 

The Solicitor General j and Wetherellj for the plainti&. 
It is true that this bill claims tithes from the year 1 790,1 
^hich is for fpme years pripr to the fuit in C|iancery, but 

(«} Vidi jtnirohii ▼• Eqfi InJia Company, 25 Vef,jun,^i 

13 as 
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as (!!ourts of equity have faid, by analogy to the ftatute of 
limitations, that they will not decree an account for more 
;han fix years preceding the fuit, it is impoffible for us to 
claim for more than the laft lix years. Hie caufe, there* 
fore, of this fuit has originated fince the decree in Chai^ 
eery. It is quite clear, that in fuits for tithes, if the 
Court (hould decide in favour of a modus^ the parfon may 
fue for the tithes of the year next fubfequent, notwith- 
ftanding fuch decifion } the very exiftence of fuch a bill» 
9S a bill for eftabliihing a modus^ proves t|iat a decree iq 
a common bill for tithes cannot be a bar to any pro- 
ceeding for the tithes, that accrue fubfeauent to fuch 
decree. 

Leacb in reply. The cafe of mdiu is nierely matter of 
fad, there is in fuch cafe no decifion upon the law, as ia 
this decree in Chancery \ this bill in £td feefcs for a revi« 
fion of Lord Ro/slyn's decree. 

Thomson Barx^n. In the caufe of CoUins ir, Cfpi(gi[, 
whiich afterwards went to the Houfe of Lords, it was de* 
cided, that a plea of s^ previous decree to accoqnt, was 
no bar to a bill for eftabliihing a modus, 

Macdonalo Chief Bc^ron^ this day, gave the judgment j 
of the Court, and allowed the plea to fp much of the biUy 
as fought an account from the defendants of the tithes, 
covered by the decree in Chancery \ but over-ruled it to 
fo much of the l»Il, as fought an account for the tithes of 
the fubfequent years. 
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The Coon will 
Bot alioir lo 
tnfwer to be 
tikenoffche 
file for the pur« 
Bofe of amcixi- 
ins a eUricmi 
^r9r,but wm 
pefinit • Aipple- 
|Hf fital aufwer 
IP be put in. 



RlDL£Y V. ObE£« 

'pHE plaintiflF had filed a bill to fet afide a contraa for the 
purchafe of fome premifes ; and the draft of the an- 
fwer dated the prenufes to be worth ^450, fubjeS to a 
mortgage J but when read to the defendant, he faid that 
It ought to be, worth that {mxsl free from mortgage^ and 
directed his Solicitor to alter it accordingly, who im- 
mediately altered it in one place, but inadvertently neg« 
le6ted to alter it throughout the whole knfwer. 

Toller now moved to amend the anfwer, upon 
affidavits from the defendant and his folicitor, flating 
the above fia£ts. 

This the Court was inclined to grant, as it was a 
mere clerical error \ but, the Solicitor General^ who 
appeared for the plaintiff*, having fuggefted the great 
danger that would arife from allowing the anfwer to 
be amended, and laid, that the utmoft the Court ha4 
ever done in fimilar cafes, was to allow the defendant 
to put in a fupplemental anfwer. 

The Court allowed the defendant to put in a fuppl^ 
mental anfwer, explaining the miftake. 



The Kino v. Dawsok« 

gT an inquifition founded on an extent in aid» and 

executed on the 9th day of "January 1809, the 

edibitt ^®*^^^' ^"^ *^**^^ indebted to J^epb CromweU Qi^ 

Anwn upoQ 

him by the oripoal debcor, and which did not beeome due till the day aft«r the hnuHkion wm •^V tii 

k good, although the defeodam had icfuiM payment, ndtheor^pnal deUor to cbeCrowa h^ beea^l 

liftdtocakekup. 

original 



May 15<^> 

JuM pb. 

Apl*m totn 
«sf<i<i| im mid, 
ftating that 
defendant had 




Dawsok. 
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original debtor to the Crown) in the fum of ^379 for 
goods fold and delivered ; the defendant pleaded nil 
debet as to part ; and as to the remainder, {£igg. i8x.) a^ainft'^ 
that Jofefh Cromwell^ previous to the taking of the 
inquifidon (the 7th of November 1 808), made a bill of 
exchange a( two months date for that fum, which the 
defendant accepted, that Jofepb Cromwell afterwards 
cndorfed the faid bill of exchange over to the houfe of 
Jofepb Scoti and Co. to whom the defendant was, and is 
liable. — ^The replication ftated, that the bill was pre* 
(ented when due, to the defendant, who refufed pay- 
menty when it was returned to Jofepb Cromwell^ who 
Inis obliged to take it up.— •To this there was a fpecial 
demurrer, that it did not traverfe, but ftated mattei^ 
Immateriai, as the inquifition was executed before the 
bill became due, and at that time the bill could not 
have been taken up by Jofepb Cromwell. 

Efphiofe in fupport of the demurrer. The only quef« 
non for the confideratbn of the Court is, whether on 
the day the inquifition was executed (the 9th of January 
1809) the defendant was indebted to Jofepb Cromwell^ in 
the amount found ; and it is quite clear that he was not, 
tnafmuch as the bill did not become due till the day 
after the extent iffaed ; and at the time in queftion, 
Scott and Co. were the holders of it. This point is fet at 
reft by the cafe of Kearflake v. Morgan (a), and the 
King y» Copeland (Ji), 

DMipier^ iot the Crown, admitted that if the prefent 
cafe was exa£lly fimilar to that of Kearflake and Mor^' 
gan, be fliould not be able to fupport the replication ; 
but the bill there was in the hands of the indorfee, 
vhich it was not in the prefent cafe. This is perfe£Uy 

(a) 5 T. R, 513. (B) The pleadings in this cafc, and in the 
cafe of the King ▼. Cufi (in which the qaeftion taifed was nearly 
fioiilarto the prefent), are to ho foand in the Appendix to the Re^ 
f^ of the Cafi ofThi King v. BM and others. 

D analogoiig 
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i8ro. analogous to the cafe of bankrupts; where, though the 
bill becomes due after the bankruptcy, the holder 



thtit 



i) 



•i4inft would be permitted to prove his debt. The drawing a 



AW SON. 



bill conftitutes a debt payable in future^ and if the bill 
fails, the debt has relation back to the date of the bill. 
>«7th. Macdonald, Chief Baron^ this day gave the judg- 
ment of the Coqrt. On Ihe day of taking the iiiquifition, 
no adion could have been maintained by Cromwett 
againft the defendant upon this bill of exchange ; the 
bill was at that time out of Cromwell^ and Scott alone had 
any intereft in it ; there was in fa£t at that time, no 
right of adion againft any perfon. If the defendant 
fhould be liable in this cafe, then would he be twice 
liable ; for it cannot be contended, that the accidental 
holder of the bill, who knows nothing of this inquifl- 
tion, would be. fliut out by the extent. As to the ana- 
logy with cafes of bankrupts, there the right only 
«iccrues, after the bill becomes due» This cafe fidls 
within the principle of the King v. Bebb which we have* 

fo lately decided. 

The demurrer allowed. 



SsmiJay. THE KlNG V. SmITH. 

t^Ttl '^°"'h X^^^^ ^^^ ^^^ '^^^'^ twice argued by Abbott and Ser- 
crown will noc jeaut WHUams for the Crown, and by Dampier and 

bind the land ofi^ rt^jrj 

the debtor in the Dawicey lOT the aetendant. 

)"jf^^t^l';f Macdonald, Chief Baron, this day gave the judg- 
ment of the Court. This cafe arifes upon an extent^ 
and an inquifition taken as the ground of that extent i 
The material fads which are found by the in^tufitioa 
are thefe : That Colonel John Henry Loft was, on the 
a 6th day of January^ in the 37th year of the King's reign^ 

indebted 
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mdebted to the King in the fam of ^26,320. igs. 6d. 
being fo much of the King's money received by the fuid 
John Henry Loft^ from the paymafter-general of the ^'agabft* 
&)rces> for the King's ufe, on account, and for the pur- s^^^w, 
pofes of his, the laid John Henry Loffs^ late levy ; no 
part whereof had been applied by him for that purpofe ; 
and that it (till remains unpaid to the ICing. The jury- 
were therefore direcled to enquire what lands and tene* 
ments he had, and of what yearly value, on the 26th 
of Jdfmaryj in the 37th year of the King's reign, or at 
any time fince. 

The inquiiition found, that at the time of taking that 
iaquifition, he was poffeffed of certain goods and chat- 
tels, which are all enumerated ; they further fay, that 
the faid John Henry Loft was on the 29th of November 
1797, and before the 4th of September 1799, feifed of 
certain lands, which are there defcribed* 

To this there is a plea put in, the material part of 
which is this : The defendant Margaret Jofepha Smith 
fays, that before the return of a certain inquiiitioa^ 
Colonel John Henry Loft never was found to be a debtor 
or accountant to the King on record, nor was he, be- 
fore that time, a debtor or accountant to our Lord th^ 
King on record : that LordMoira was feifed of and id 
the lame premifes, in truft for the faid John Henry Loft ; 
that one William Bowman was entitled to the equity of 
redemption, in truft for the faid John Henry Loft^ and 
that by leafe and releafe of the ift and 2d of June i S03 
Lord Moira^ William Bowman^ and John Henry Loft^ in 
confideration of ^£^,500 paid to the faid John Henry 
Loft by Jofeph Benjajuin Smith j granted, bargained, and 
fold thofe premifes to Jofeph Benjamin Smithy the father 
of the prefent defendant ; that the faid Jofeph Benja^ 
min had iu>t at the time of maj^ing thefe indentures. 
or either of them, any notice that the faid John 
Henry J^dft viu a debtor to the Kingt^ and t|iat the 

D 3 ^ " faU 
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1810. fale proceeded upon a ^^m^ ^^<^ full and adequate con« 

*^- — ' fideration, and not from any fraud, deception^ or covia 

againft"^ whatfoeveT, nor was the (aid Jofcph Benjamin Smith in 

Smith. ^^ tranfaftion, or any part thereof, privy or conient* 

mg to defraud ihe King's Majefty. lliis is the fubftance 

of the plea, to which a demurrer was put in. 

The queftion, which arifes upon thefe pleadings, was 
ftated fidrly and explicitly to be, whether a fimple con* 
traft debt is fuch a lien or charge upon the eftate of the 
King's debtor, as fhall bind his lands in the hands of his 
aiCgnee for a valuable confideration, without notice, and 
without fraud ; the debt not having been recorded till 
^er the conveyance. The cafe was refted upon the part 
of the crown principally upon authority, and that au« 
thority but fcanty, and when looked into, refting chiefly 
upon what is to be found in the 50th AJfizej and what 
was faid by Gerard^ when Attorney General^ in the cafe 
of Mines (a), to have been determined in Sir William 
Seyntloo^s cafe^ not long before that time. With refped 
to the cafe itfelf, every one mud feel the hardflup of it ;- 
that indeed is not for our confideration ; but when theie 
cafes, which have been relied upon, come to be ex* 
ammed, I think it will appear that they have not the 
weight which at firft iight they might feem entitled to. 

In the cafe in 50th AJ/ize (b) it was found by an Inquefi 
tf Office^ which was returned into Chancery ^ that one Ro* 
hert Geine hzd received certain fumsof moneyof Sir Hugh 
De/pencer^vrho was attainted, (his attainder therefore muft 
appear upon the record, and this was money, which by 
virtue of the attainder veiled in the Crown ^) and the (aid 
^ Robert Geine was feifed of lands, after he became a 
debtor to the King, namely, of fome in fee fimple and 
Tome by purchafe, for a term of thirty years, of which 
term full eighteen years were to come ; and that A. de H. 

m 
/ 

Qa) Ptowd« sio. (i) SO Af,. p. 5.4. pl J. 

wa» 
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was tenant of parcel of this land, and John Strett was iSio. 
tenant of another parcel, and Egejin^ the wife of Robert ^ '^^'^ -^ 
Geinej was tenant of the land for a term of years ; and '^^^^ 
upon this office, zfcire facias went againft A. de H. John smatv. 
Streit^ and Epjin^ the wife of Robert Geine ; A. de H* 
made default ; and then one came, and faid, that he who 
made de£talt had only a term for life, that the reverfion 
belonged to him, and he prayed to be received ; but 
he was not received ; and the reafon given, was that 
his plea was a bad one, becaufe no freehold was de- 
manded ; but the lands were to remain in the King's 
hands quoufque &fr. With refped to the wife, (he pleaded 
a joint purchafe with her hufband ; that too was over* 
ruled, as the purchafe was made after the coverture^ 
and it was faid, it was always the chattel of the baron ; 
and Lord Coke^ in mentioning that cafe in the 8 th Re^ 
pert in Fleetwood's cafe^ lays: *^ Execution was fued againfl 
^^ the wife, for it was the a£t of the hufband, and he « 
^' had power of the term at the time of his death ; and 
^' the wife came to it without valuable confideration, 
^' and quodammodo continued the intereft of the huf- 
*' band." In this cafe therefore, we fee, that the reaJcm^ 
why thefe were overruled, the latter particularly, was, 
that this term was ilill confidered as having been in the 
hufband, during the time he was alive; and that his 
wife came to it without valuable confideration, and 
ijmdammodo continued in it the intereft of her huf* 
band. We (hall fee, by and by, how far that cafe can 
fupport the very extenfive propoiition, laid down by 
Gerardy as having been decided in the cafe of Sir William 
Siyntloo. 

The next authority, which is relied upon, is in Fltzr 
herbert (c). Now that was the cafe of a public colleftor of 
the tolls of a Ferry^ belonging to the Crown ; and 1 believq 

(r) F. N. B. 598. dt IdcmptUate Nomlnit. 

D 3 there 
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1810. there can be no doubt, but that of fuch a perfon, as 
The Kino ^^^^9 ^^® ^^^^ '}^ bound, if he is feifed of it while he is 

SmitI ^^ ^^^ ^^^^ ^^^^ ^ debtor of the King : That is very 
diftinguifliable from the prefent cafe : He was there 
a debtor under a commifEon, a writ is iffued calling 
upon the Barons of the Exchequer to difcharge the 
perfon fuing for that writ, if he proves to be a wrong 
man, and a new writ is direfted to' go out againft the 
right man, or his executors or terre-tenants : this is 
diftinguifliable from the prefent cafe in thefe refpeds, 
that the debtor was a collector of tolls, and that that 
cafe arofe by the King's commiflion. 
' The next cafe is that of de Chirton in the 4th of Philip 
' and Mary (ji\ which is this : One Walter de Chirton^ 
the King's cuftomer^ had purchafed certain lands with the 
King's money, and by covin had caufed the vendor to 
cnfeoflf his friends in fee, to defraud the King of his 
duties for cuftoms : there is no queftion therefore, that 
he was a colledor of the cuftoms and a public officer. 
The inquifttion found that he had purchafed lands with 
the King's money, and caufed the vendor to enfeoflF Ws 
friends in fee, to defraud the King, and neverthelefs took 
the iftues and profits of the land to his own ufe ; and 
thofe lands by inquifidon were returned with the values, 
into the exchequer, and there by judgment were feized 
into the King's hands, quoujque tsfe. and yet the eftate 
of the land was never iii him ) he was a public receiver 
of cuftoms, and this was a truft for his own benefit, 
and it wa;^ confidered as a fraud for thefe reafons ; there* 
fore, the lands were held bound there. 

(J) This cafe and the next, iilthough placed in Dyer, among the 
cafes of the 4th and 5 th of Piilif and Mary, are in fa^ much ear- 
lier, and eTcn prior to the 50th Afiize, the one being Trin. term. 
Z4 £dvir. 3. Rot. 4, and the othpr Mich. tenn| 24 £dw. 3. Rot. 1 x. 

In 
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In the fame year came FavePs cafe. He was a coU 2810. 
le^or offfteenihs j he aliened his lands when in extremis ; ^— ~*^ ^ 
and died without heir, or executor ; and procefs went apioft 
againft the terre-tenants ; it feems that was confidered ^**»t"- 
as a cafe of fome difficulty, notwithflanding the pal- 
pable fraud whicli is obfervable in it ; as it was confi. 
dered by the Chancellor and Jujiices of either Bench^ 
notwithftanding that he was a pubhc colledor of the 
revenue. With refpe£k to this cafe of Favell the col-^ 
ledor^ Lord Coke^ in Ford and Sheldon* s cafe {e\ fays, 
that fraud was the ground of the determination. 

The next cafe, and that which was mainly relied on, 
is the cafe of Sir William Seyntloo \ and it is in this, that 
we are to look for the propofition which is laid down by 
Gerard. The cafe of Sir William Seyntloo is clearly 
though Ihortly reported by Dyer (/). The cafe being 
very fhort, I will read it, in his own words : •* Sir WiU 
" Ham Seyntloo Knight, Captain of the Guards and his 
" wife, late the wife of Sur William Cavendijh Knight, 
" treafurer of the houfeholdy by patent^ made by King 
" Henry the Eighth, for the term of his life, were 
" brought into the Exchequer by procefs. to account for 
** the arrears due to the Queen from his office, from 
** the day of the date of the letters patent'*— we find 
therefore that Sir William Cavendifb was public treafurer 
of the boufehold^ by patent made by Henry the Eighth—* 
^^ until the day of his death, which amounted, as it is faid, 
" to ^5,000, becaufe they were returned terre-tenants in 
" the right of the wife of certain land, which was Sir 
" William Cavendijh*% (fince the patent) to himfelf alone, 
" and of which he made conveyance, (ince the mar* 
" riage, to himfelf and his wife jointly, few her jointure, 
^^ and to' his heirs ; becaufe it was returned by the fberiff 
" into the Exchequer^ that there were no executors nor 

(r) 12 Rep, I, (/^ Dyer Rep. 2%^.h. 
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xSip. << adminiftrators of the faid Sir William Cavcndijh ; and 

^^ ** the faid Sir William Seyntloo and bis wife had demur** 

•^aiilft'* ** red in law with the Queen's Exchequer, whether they 

smztm. cc y^^YQ accountable in this cafe or not," — they are called 

upon to account as terr^-ienants of the land — '* be-i 

^* caufe they are not privy to his reckonmgs ; and no 

*< judgment was given againft Cavendijhy in his life-time, 

^ *' of any debt on the account of his o0ice, fo that his 
<* land fhould be charged &c/' They alfo fet up this 
jointure, and fet it up with fuccefs, for that was made 
before Sir William Cavendijh became indebted, and 

. therefore thefe lands were difcharged, and no pro*? 
ceeding was had againft them 2 — he goes on to fay, 

^ ** and great fearch for precedents has been made for 
'' the cafe, of which delivery has been made to the 
** Jujlices cf both Benches^ for the Barons would not re- 
^' folve the cafe, being fo great a queftlon and doubt, 
^' without dieir advice and opinion. And this term the 
^* argument of the cafe was s^ppointed by the comman4 
** of the Queen, by all Judges and Barons of the Ex^. 
'' chequer. But note that judgment is given in this 
<« cafe aforefaid by the Barons ^ that of fuch lands as Sir 
^^ William Cavendijh firft purchafed to himfelf and his 
^* faid wife, and the heirs of Sir William^ which was ia 
'' effe^ the fubftance of all the lands of Sir Willian^ 
^ Seyntloo and his wife, they are difcharged from ac- 
<< counting as to that. Note this, for the debt accrued 
*' s^ter the faid jointure made ; an4 in Hilary term next 
^^ they pleaded the Queen's pardon j" and it was after- 
wards made up. $uch is the a(:count of the cafe as 
given by Dyer^ 

By this cafe then, it appears that Sir William Cavendijh 
W2|8 a known public off.cer^ accountable for his difburfe^. 
ments of the King's money, and it was doubted whether, 
eyen m fuch z^ cafe, procefs could go againfl the terre^ 

tenants.^ 
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tenants J in the cafe of a debt, due from a public officer; 
and it will be feen by and by, that that was the only doubt, 
which there was in the cafe. Great ftrefs was laid upon "^^ ^^** 
this cafe by the Attorney General^ arguendo in the cafe of smith. 
Mines in Piowden^ for he fays, a vaft multitude of cafes . 
were upon fearch into records laid before the Barons 
and twelve Judges y and that it appeared from many pre- 
cedents, ** that if any one is accountant to the King, or 
*' if any money or goods, or chattels perfonal, of the 
" King, come to the hands of any fubjeft by matter of 
*' record, or by matter in fait^ the land of fuch fubjeQ; 
" is charged therewith, and liable to the feizure of the 
" King, into whatfoever hands it comes afterwards, be 
" it by defcent, or purchafe, or otherwife :" he main- 
tains that the re<:ords produced of that cafe vouched that 
propofitbn ; it will be feen by and by, that there was no 
fuch propofition in the cafe ; and it was merely a dry 
quellion, whether in any cafe the terre-tenants could be 
brought in; I fhall read a part of the record itfelf 
by and by ; but this Gerard ftates arguendo as having 
appeared from a variety of records. Now it is remark- 
able that Dyer^ who reports this very cafe, and mentions 
this produ£iion of precedents, does not mention that fo 
univerfal an inference was drawn, or could be drawn 
from them, as that which Gerard reprefents ; he only 
confiders them as having fupported the general propofi- 
tion, that' terre-tenants may, in fome cafes, be brought 
in. LordCqke^ in feveral mftances cites this cafe of SeyntlQci^ 
but there are none, in which he lays down fo large a 
propofition, as that laid down by Gerard i and one fhould 
think a propofition fo comprehenfive, which would have 
fet all future cafes at reft, he would have referred to, if 
that cafe would in fad have borne it out : The largefl 
propofition Lord 'Coke lays down is in Sir Gerard Fleets 
tPoqcTn cqfif (jg\ where it was refolved, that a bond fide 

{$) 8 Rep. Ill, 
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fale of a leafc fliould bind the King, and what he fays is 
in thefe terms : that the freehold or inheritance which 
^igJoJT^ ^ debtor has at the time of the judgment, arc bound in 
the cafe of a common perfon, and from the time cue 
becomes the King's debtor : Now he does not mention 
what fpecies of debtor : that is true in many ways, in 
which a peribn becomes the King's debtor, but he does 
not diftinguilh it, ahhough there he had an opportunity 
of adverting to the dodrine, which is dated by Gerard 
to have been adopted by the Court, in the cafe of Seyntlopj 
if any fuch doftrine had been afTented to by the Court : 
here debtor is mentioned in general terms, but as he 
refers, when he mentions it to Cavetidijh's cafe, it is 
reafonable to fuppofe be meant fuch a debtor as Caveitr 
dijh was, who was himfelf a public officer* 

In Sir Edward Coke's cafe (A), the Judges went fully 
into all the cafes, to (hew the general extent of the King's 
prerogative to recover all the King's debts : Dodderidge 
mentions the cafe of Seyniho ; but neither he, nor any 
other of the Judges, adverts to any fuch doftrine as that 
laid down by Gerard; and Plowden^s book had been 
publifhed before that time : It is true the cafe of Seyntho 
did not bear immediately upon that of Sir Edward Cokei 
unqueflionably not ; the queftion there was refpefbin^ 
the power of revoking ufes retained in the hands of the 
alienor himfelf, he having become the King's debtor 
after the alienation ; but as a great number of cafes in 
the fame predicament are cited there, which are hot 
'iiMV.ediattiy appliciible, and among them, all the cafes 
c.uod in this argument ; and even Porter*s cafe (/) is 
:::o:iiioned, as a notable cafe, one would have thought* 
ii" Gerard's docirinc was generally received, it would 
i^:Lve.bcen mentioned, when they reded much upon the 
ilvvirine of the King's prerogative. They went into the 

(/') Godb. Rep. 290. (1) Mich. Term, 3c Edw. 3. rot. 6. • 
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whole learning of the cafe, and it is a remarkable thing 
that they ihould not have mentioned that, which would 
have fettled that and every other cafe. Porter's cafe(k) was 
this : Porter was employed in the Mint ; and his ofEce fiMUJi. 
was to deliver out the coin fbr fuch bullion as was 
brought to be coined ; he pocketed this, and the King 
was under the neceflity of paying it ; but it was laid 
down that becaufe John Walweyen and Richard Piccard 
duxerunt et prafentaverunt di^lum William Porter in offi- 
cium illud tanquam fufficientem^ that therefore they were 
liable to make good the lofs. Now when they were com- 
menting upon a cafe of that kind, and calling it a nota* 
ble cafe, it is wonderful if that, which was faid by C^- 
rard to have pafled in SeyntIoo*s cafe^ had paffed, that 
they (hould not have adverted to fomething fo extremely 
explicit, and fo very general as that was. 

I have feen the record itfelf in the cafe of Seyntloo : 
it is written in an extremely bad hand, and it is very 
difficult to be read ; but it concludes at lad, by bringing 
the matter to a point. The queftion wasj whether as 
terre-tenants they could be brought in ; It fays, ** that 
•* a vaft multitude of records were got together, and 
** they were fubmitted to the King's ferjeant^ his attor- 
** ney general^ and other his le:amed counfel, and at the 
^' fame time fubmitted to the counfel on the other fide, 
*' and the whole amount is, that there were a variety of 
*' precedents to (hew that terre-tenants generally after 
" the death of the debtor of the King, had been brought 
*' in to render an account ;" and the record concludes 
with faying at the end, '^ that the fame {hall be taken 
♦* of William Seyntloo, and he be quit upon paying the 
*' fame." There is not a fyllable here, which maintains 
Gerard's propofition, which is, that if ever the King's 

(i) This and De Chfrton'^ cafe are both cited very fully in ihfi 
Karl of Devon fhirt*% cafe, 5 Rep.ga. 

money 
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18 (o. money fhall, in any way, come into the hands of any 

^ '^" '^ fubjeft, by matter of record, or by matter in faitj the 

^IgJ^lT* land of fuch fubjeft is charged therewith, and liable to 

fcMiTn. x\^^ feizure of the King, into whatfoever hands it comes 

afterwards, be it by defcent or purchafe, or otherwife. 

No man reading this fecord could poifibly colleft from 

it, fo very extenfive a propofition as that ; .and this is 

very ftrong to fhew, that Qerard in arguing, had over- 

ftated that, which really did pafs in court. 

Now if GcrartTs dodrine be founded in the common 

law, it is diilicult to conceive, that they who penned the 

Jiatute ^/'the 33d of H. 8. r. 39. (hould not have been 

aware of it. If, before the ftatute, debts of all defcr^ons, 

whether on fimplecontraft or fpecialty, might be recovered 

upon a commiflion of extent, where was the advantage of 

placing them upon the fame footing as a ftatute fta^Ie ? 

What could be the ufe of doing it ? If an unrecorded 

debt by fimple contrad bound the land, where was the ne» 

; ceility of enacting, that debts due to the King by jodg. 

ment, recognizance, obligation or other fpecmlty, bound 

the lands of a man in the hand of a purchafer ? Certainly 

Jenkins^ as far as his authority goes, fays the lands are 

not bound in the hands of the alienee, bondfi4e. The 

^atuie ^the 33d of H. 8. comprifes only debtors upon 

judgment, recognizance, obligation, and fpecialtyi and 

th^ Jiatute of (he 13th of Eliz. c.4. puts the debts due 

from the feveral perfons named in the Jirji fiilioUt oft 

the fame footing as thofe named in the Jiatute of H, 8. 

lilie Jiatute of ih^ i^^hoi Elixabeth is not that, upoxi 
which this proceeding is founded ; it is founded upon the 
common law ; but ftiU it was properly adverted to as 
declaring, what the common law was ; and I take the 
Jiatute of the 13 th of EUxahetb to have been intended to 
bring together, as a fort of fingle code, the law as it was 
upon the fubjecl: ; and as it was thought fitting it fliould 
be, with fome additions and fome amendments. The Jiatute 
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rfthe 15th oi Elizabeth J miS^Jir/l feilion^ has this enume- 
xadoa : ^^ It is declared and etka^ted, that ail Ijands, tene* 
^' ments, profits, commodities, and hereditaments, which 
•* any treafurer or receiver in, or belonging to, any of the ^^*'*" 
" Qiteen^s Majefty's courts of exchequer, \i'ards, and 
^ Uveriea* or dutchy of Lancafter, treafurer of the 
^* chamber, cofferer of the houfehold, to the Queen's 
" Sibjefty, her heirs or fucceffors, treafurer for the 
wus, tr^urer of a^iy fort, town, or caftle, where 
any garrifon is, or ihall be kept, treafurer of the 
admiralty or navy; treafurer or other perfon ac- 
*' countable to the Queen's Majedy, her heirs or 
^ fiicceffi>r8, for any office or charge of, or within the 
^ mint ; treafurer or receiver of any fums of money, 
*' impreft or otherwife," upon which words flrefs was 
laid, ^ for the ufe of the Queen's Majefty, her heirs or 
'^ fucceffors ; or for provifions of victual, for the forti* 
'^ ficadona, buildings, or works \ or for any other provt- 
^ fions to be ufed in any of the offices of the Queen's 
^^ Majefty's ordnance and artillery, armory, wardrobe, 
'Meats, and pavilions or revels, cultomer, coiledor, 
*' brmer of cuftoms, fubfidies, impofts, or other 'duties, 
^ wkhia any port of the reahu ; colle&or of the tenths^ 
** of the clergy, coiledor of any fubfidy or fifteenth, 
** receiver genial of the revenues of any county 
'*or counties^ anfwerable in the receipt of the ex* 
'^ chei^er, or vti the court of wards and liveriesj or the 
'* dutchy of Lancafter, clerk tb the hamper, now hath, 
<' or at any time hereafter (liall have, within the time, 
*' whiUl he or they, or any of them, fhall remain ac» 
^ cowitable, (hall for the i^yment and latisfadion ynto 
** the Queen's Majefty, her heirs and fucceffors, of his, 
^ or their arrearages at any time hereafter, to be lawfully, 
^'according to the laws of this realm, adjudged and • 
^^ determined upon his or their account (all his due and 
^* reafonabk petitions being alkrwed), be liable, to the 
^ payment thereof, aad be put sind had in execution 

14 " for 
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1810. ^' for the payment of fuch arrearages or debts to be fo 
%hckiNo ^ " adjudged and determined, upon any fuch treaforer, 
9^wi\ *« receiver, &c/* All the perfons referred to here are^ 
either public officers or they are public coUe&ors, and 
their lands are to be fold, after they (hall be adjudged to 
be in arrear to the Queen's Majefty : The fifth feSion 
provides for the fale of lands which were fraudulently 
conveyed by th^m : Now this aft having pafled only a 
few years after the difcuilion of Sir William Seyniloo^s cafe 
(which probably was the occafion of this a£k having been 
made), it feems that this aft intended to fpedfy in the 
firJifeSiotiy all perfons employed in the receipt or dif- 
burfement of fuch treafure, as the known pobUc oflker 
or colledor of the King's money. The prefent proceed- 
ing is not indeed grounded on this aft^ but on the cotn- 
man law ; yet I think fome light may be derived from 
it, as it was made fo foon 'after the cafe of Seynfloo ; one 
ihould think if that had paifed in the cafe of Cavendijh^ 
which Gerard mentions, that this afl: would have had 
a very different fhape indeed. I myfelf am difpofed to 
think that it was intended by this aft to defcribe^ 
and in a coniiderable degree, to fpecify with fome 
precifion, the perfons, whofe lands ihould be bound 
on their becoming debtors to the king ; whereas 
if Gerard?^ propofition be true, it would have beea 
enough to have faid, that in the cafe of all perfons, into 
whofe hands the King's money or goods fhall come,- in 
aniy way, be it enafted, &c. it would have been fliort to 
have ftated Gerard's propofition as the law, and then 
to have followed it up with the different provilions I 
have mentioned. This enumeration confifts of known 
public officers and coUedors of the King's money for 
public fervice, except in the inftance of thefe words^ 
- which were a good deal relied upon in the argument^ 
** treafurer or receiver of fums of money impreft or 
^* otherwife/' It was argued, and ftrongly argued, that 
the debtor in the prefent cafe was a receivei^ by impreft. 

Kow» 
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Now, 1 think, that in that ad of parliament "receiver « 
'' and colledor'* have Q>ecific and appropriate meanings ; * . _j 
and they do not mean any man who gets the King's ^^a^jjihift"" 
money into his hands. To be fure it is a general ex- **«*th. 
preffion, ** a receiver by impreft." Thefe general 
words are introduced into the a&, after having enume- 
rated fuperior treafurer or receiver ; but there might be 
other inferior treafurers then, as there have been lince, 
fuch as treafurer of Greenwich and Chelfea Ho/piiah, 
and therefore the words are properly introduced into 
the aft, becaufe there were and might be others, befides 
thofe enumerated ; and recevier of money by impreft 
for the ufe of the Queen, might be ufed in the fame 
way as coUeftor was, namely, a public receiver. We' 
find the receiver is coupled with the treafurer, and 
both, it fhould feem, have the meaning of public trea- 
furer, and that perfon is not dignified with the name of 
a receiver, who is merely a perfon, into whofe hands the 
King's money may come. All commiifaries who attend 
the army, all navy agents, and a variety of perfons, 
receive the King's money, and therefore may be faid to 
be receivers by impreft within this aft j they are receivers 
in the proper fenfe of that word, as it ihould feem to 
be ufed in this place ; I conceive, therefore, that the 
general words, treafurer and receiver by impreft, mean 
treafurer and receiver of the fame public nature with 
thofe, more particularly defcribed in the aft ; and fuch 
perfons only I take to be intended to be confidered as 
bound by this aft, as if by ftatute ftaple ; and not thofe 
who may cafually receive fome' of the King's money 
into their hands, not as known public ofGcers. 

If an individual holding no office, known to the pub- 
lic to be an accountable office^ fhail cafually receive part 
of the King's treafure; and thereby bind his land in the 
hands of a bond fide purchafer, without notice, let us fee 
what muft be the confequences. There muft be an uni- 
verial fufpicion of all titles, becaufe it will be impoffibl6 

to 
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1810. to difcover who are the p^fons that may have privsitel^ 
got the King's money into their hands ; take, for in^ 
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•gaintt fiance, the head of fecret fervice money ; that is an 
expenditure known and acknowledged in this and every 
other country ; it is bound by ad; of parliament with 
refpe£t to the extent of the fum fo ufed^ and it is in* 
tended, from the nature of the thing, that it (hould not 
be known to whom it is paid ; yet, by the argument bet- 
ing carried to any perfon receiving the money of the 
King, if a perfon, who has received any fecret fervice 
money, neglects to take the oath as to true and faithful 
expenditure, direded by the a£t, and fhall have fold his 
land after the imprefs made,, the purchafer muft lofe his 
land and the purchafe money : This is, I admit, an 
extreme cafe, and might perhaps, upon argument, be 
fomewbat diftinguiihable from the cafe before us \ but 
ftill the argum€;^t would go to this length. However 
in fad, every advance to private individuals for occa- 
£onal purpofes (fuch individuals not being held out; to 
the public as filling fituations notorioufly accountable} 
is much in the nature of fecret fervice money, as far as 
the mode and maimer of ifluing the money goes ; it is 
equally unknown to the public, but different merely ia 
the manner of accounting ; in one cafe the debt being 
difcharged by the oath of the receiver, in the other by 
a regular difcharge before the auditors; but in thdr 
origin each is equally unknown to the public : incunw 
brances by mortgage or by judgment, upon land$> ex«s 
pofed to fale, may by ordinary diligence, in common 
cafes, be difcovered; but who can difcover, that an 
individual in no oftenfible charader» may many yearf 
ago have had the King's money flij^ed into his hands; 
for a temporary puipofej and for a fpecific purpofe, or 
for fecret fervice. 

Had the law been underftood in the manfier coi^tended 
for by the crown, how does it happen, that we fhould 

not, from Gerard's time to this, have had conllant in- 

fiances. 
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fiances of its being aded upon ; if that extenfive pro* 

pofition could be fuppoited ; that in confequence of any 

man, official or not^ touching public money, mto what, "^^t ^ 

Ibever hands his lands come, by defcent, purchafe or ^^^^ «• 

otberwife, they remain liable ; it might have been 

expe&ed that the crown would have co^ftantly enforced 

its rights ; and that the public would not have been 

fiartled by the vaft extent of the propofition in this cafe ; 

that propoiidon having ilept from GerariTs time to this : 

we find no adopdon of it in any text book ; we find 

die queftion raifed, whether the terre-tenants could be 

brought in, which was precifely the point in that cafe ; 

but in no text book has the great and extenfive propo- 

filbn of Gerard been adopted, in words or in fubftance ; 

although, if that propofirion {lad bee^ underftood in 

Wejiminjier Hall to be law, we (hould fo have had it* 

The authority to be fiire is a refpeflable one ; but it is 

the authority of a perfon arguing for the crowti, and it 

is reafonable to infer, that Gerard ftated this propo« 

fidoiji, greatly beyond what was aflented to by the court, 

m the cafe referred to. * 

The only remaining authority, is what was faid by 
Lord Chief Baron Parker, in The King v. Curtis (a). 
There were two writs of diem claujit extremum iflued in 
that cafe, one on the land, the other on the goods ; 
with refpeQ to that which affe£ted the land, jt was ob* 
jefied to it» tba^ the fimple contra^ debt of the crown 
did not bind from the death of the debtor. Lord Chief 
Barpn Parker did not fay any more about it, than 
thrdiere was cited on the part of the crown the cafe 
of Sir WiUiam Seyntho % but he declined giving any opi- 
oian $ he laid the matter of obje^on might be pleaded, 
and b he would fay nothing about it. Now barely 
iaying that It was cited, and exprefling no more appro* 
ratioo of it, affcmb very little ii;iference ; but I really 

£ fliouU 
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181Q. (hculd have thought it would have been no great tranC* 

^' > ■ ^ greffion of that extreme prudence, which always pre- 

^.mm"^ vented that very learned man from giving a prematura 

Smith. opinion, (if it had been law, for two hundred years 

before he was fitting in this chair,) if he had faid, why 

*• Gerard folemnly declared fuch to have been eftab* 

" lifhed to be the law in the cafe of Sir William Seynt^ 

•' loo :" and I fhould have thought he would have done 

fo, if it had been a notorious propofition ; there is no 

difficulty in conftruing the propofition ; it is as plain as* 

words can make it ; and if it had been the law for 

two centuries, one Ihould not have charged him with 

raflinefs in faying, •' you are precluded from arguing 

^* it ; here is a plain cafe which has decided the point/' 

Upon the whole we are of opinion, that, there being 
in this cafe a purchafe of land, for a valuable confide^ 
ration, without notice, and without fraud, or covin, by 
the anceftor of t^e prefent defendant, from a fimple 
contra£t debtor of the King, the lands are not bound 
by ixh fimple contraft debt; and confequently that 
judgment muil be for the defendant. 

Judgment for the defendant. 



^^'"' ^y^ The Kino v. Sanderson and Aoother. 

•Sft o"nt parN T^HIS cafe camc on to be argued upon a demurrer to 
ner the Crown * ^ j^^^ jj^ extent, and the point for the decifion of 

can only take ^ * 

the feparatt inte- the Court was, whether the Crown could, for the debt 
and^tkit^jubirto of oue partner, take out of the hands of the affignees of all 
ibe^^rtocrihip ^^ partners, the fhare of that one j the whole being ia* 

fufficient jto difcharge the partnerfhip debts. 

The following fads were admitted, namely : That 
an ad of bankruptcy had been committed by the part- 
ners previouily to the tejfe of the writ of extent (^June 

the 



FASTER TERM, jTO GEORGE III. ^^ 

the iStfa^ 1806) { chat the commiffion of bankruptcy, 2810. 
and the affignment of the partnerfhip eSe&s to the de- ^— ~' J 
defendants, were fuhfequent to the tefie of the extent, ^hc kjno 
hut |Mrior to the inquifition, the commiffion being dated Samdiabon 
Jime the 19th, the affignment July the 5th, and the AMtiMn 
inquifition jtuguji the i^th. The tefie of the /cire facias 
was the 4th of February iSoy. It was alfo admitted 
that the debts of the partnerihip exceeded the eifecls and 
creditB. 

The demurrer was argued three times by Dampier ^«;i.ith,x8os» 
&r the Crown, and by Abbott for the defendant. f^d >ieVocfa, 

For the Crown it was contended, that the other ere- '^^' 

£t0ra could have no legal or equitable right againft the 

King's priority ; the title of the defendants could not 

go farther back than the affignment (a\ the title of the 

Crown had reference to the tefte of the extent ; the 

goods were dien in folido^ in the hands of the debtor, 

and were bound from thence \ the iheriflf was bound to 

lidze the oftenftble property, and he could not take an 

account, or «quire who was folvent, and who not; 

that the rights of partners if^er fe were matters of dif- 

dind coilfideration, and different from their rights as 

to creditors, and entirely to be left out of the prefent 

cafe; tfatf no legal principle was to be found, for giving 

prcAe&ioa to the other partner, and that it was no 

objefiaoQ to the taking this money at law, that it might 

be refunded in equity, if that were in faft the cafe. That 

as to the putting the creditor in a better fituation than 

the debtor, it was fo in the cafe of feveral judgment 

creditars^ and one of them taking out execution, he gets 

Ae goods free the lien they were before fubjed to ; and 

the Crown is in a better condition than the fubjeft la 

cafes of execution. And that in the cafe of a joint bond, 

irtMre one obligee is outlawed or attainted, the Crown 

takes the whole* 

(#) Parker'* Rep. iiy, 
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iRio. For the defendants it was argued, that this was not a 

^ - -^ cafe of equitable lien, but rather of legal pledge, there 

^l^^ainr'* heing no legal right to a fpecific part of the effefts, but 

Sanderson only a right to a particular and partial intereft in the 

Another, virhole ; that the debtor clearly had no right to the mo* 

ney which the defendants were now called upon to pay, 

and the Crown reprefenting the debtor, could have no 

better right than he had ; that, even admitting that the 

Crown might have feized the corpus of the goods, yet 

fuch feizure could only have been available to the extent 

of the debtor's intereft, and that nothing more was 

bound by the tejie^ than the debtor's intereft. That in 

executions by the fubjed, only the partner's (hare could 

be fold, Heydon v. Heydon^ (b) Backburji v. CUnkard^ {c) 

Edie V. Davifcn (d\ and that muft be taken in the fame 

manner as the debtor himfelf had it, and fubjed to the 

rights of the other partner. Fox v. Hanbury^ (e) Tay* 
lor V. Fields (f). That as to, an extent by the Crown, 
there had been no inftance of the Crown having taken 
and fold partnerfliip property for the debt of one partner, 
and applied the whole produce to its own ufe ; that on 
the contrary, in the cafe of the King v. Windier this Courts 
twice exprefled a clear opinion, that the Crown could 
only have the benefit of the intereft of the individual. 
That in the cafe of outlawry or attainder of a joint 
obligee, . the King takes the whole, becaufe he cannot 

join in a fuit with a fubjed, and the other cannot fue 
alone, fo that, unlefs the King could fue, nobody coulcL 
jitMi 7th. The judgment of the Court was this day deliv^ned by . 

Macdonald, Chief Baron* It appears from the 
pleadings in this cafe, that the writ of extent againfl: 
two of the partners, iffued the day before the commiffioa 
of bankruptcy againft the partnerfhip ; that the e£fe£ls 

were afligned to the defendants, in truft for the creditors^ 

t 

r 

{h) I Salk. 392. (r) I Show. 173. {d) Doug. 650. 

{e) C0WP..414. {/] 4 Vef. jui\. 396. 
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previoufly to the taking of the uiquifition; and that 18 ro. 
the defendants, having pofleiTed themfelves of the goods ^- - -^ 
and chattels of the bankrupts, as fuch aflignees, fold the '^^J^^^ 
fame} that the debts, proved under the commiffion, Samdsrsoh 
amount to j^i 5,303. 6i. and the eftate, debts, and Aoo.utr. 
effeds of the fa^inkrupts, including the faid goods and 
chattels, amount only to the fum of «? 12,817. i6s. lod. 
Under thefe drcumftances it is faid, on the part 
of the Crown, that the goods being fold, the King \ 

is to be fatisfied of his debt; on the other hand 
it is faid, that the King can only take what his 
debtor could have taken, and that the debts due by the 
partnerfhip are firft to be taken out. The converfion 
of the goods into money makes no difference in the pre- 
fent cafe; the queftion here is, whether the Crown is 
to be paid a debt due from two of the partners, at the 
ezpence of the whole partneHhip. In cafes of execu* 
tion by a fubjeS, it is generally fettled, that the whole 
mud be taken in execution and fold, and the purchafer 
becomes a partner in common with the other partners ; 
the IheriflFcan only fell the intereft of the party, not the 
eflPeds themfelves ; can the Crown, by extent; do more ? 
We are of opinion that it cannot. It is not jull to argue 
this as a cafe of prerogative preference, for the pre- 
ference is admitted, and the only queftion is, upon what 
that preference operates, we think upon what the 
partner himfelf had. We are not confounding cafes 
of equity with law, it is not neceflary to have recourfe 
to equity, it may be pleaded ; it may indeed be tedious 
to go through it with a jury, but that cannot be helped ; 
here the account would be ihort, but however long it 
might be, that would not at all alter the cafe ; there** 
fore, unlefs the Attorney General choofes to take iflue 
on that, the judgment muft be for the defendant. 

The Attorney -General had liberty to withdraw hi^ 
demurrer, and plead, otherwife 

Judgment for the defendant* 
Ej 
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HECORD OF EXTENT. 

In the KiNp v, Sandersok and Gardnek* 

More common matters of Hilary term, in the 
forty feventh year of the reign of King George 
the Third (^> 

**...,. /. C TJE it remembered, that a writ of His pre* 
Mtaatejex. ^ XJ ^^^^ Majefty, under the feal of this ex- 
chequer, by confideration of the Barons here, iflned in 
thefe words : George the Third, by the Grace of God, 
of the United Kangdom of Great Britain and Irelamd 
King, Defender of the Faith, to the fheri^ of the 
city of London^ greeting ; Whereas, by an inquifition 
indented, taken at the houfe known by the name of 
the Sheriff* s Office j Bedford Street, Be^ord R<nu^ in the 
county of MiddlefeXy the i8th day of June, in the 46tl| 
year of our reign, before Jc^n Augujhu Cater and 
Richard Nichols, gentiemen, our commiffioners, by 
virtue of a commiffion ifiued out, and under the feal 
of our Court of Exchequer at Wejiminfter, to them ia 
that behalf direded^ it was found on the oath of J^bn 
Bagjhaw and others, good and lawful men of the fai4 
frounty of Middle/ex, that Peter Dejbrtffes, Henry Wa* 
Urs and William Ord, in the faid commiffion named, 
were, at the dme of taking the faid inquifition, indebted 
to us in the fum of C^Ji^ 8^* gd. for the addidonal duty 
of exdfe on 1290 gallons of brandy (not htw^lmjb 
fpirits imported directly from Ireland) imported into 

{a) The plea having beea amended after the firft argumenti 
fuc(f ^endmenU are here printed in Italics. 

Great 
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Great Britain^ by them, the fuid Peter Dejbroffes^ 1810. 
Henry Waters^ and William Ordy and for which the ^ ""-" ^ 
whole of the duties charged or chargeable thereon, had ^^j^i'** 
not been paid before the 15th day of June 1803; and ®*"""®'^ 
whereas, by another inquifition indented, taken at Gai^omsr* 
No. 57, Coleman Street^ in the parifh of Saint Stephen 
Coleman Street j in the ward of Coleman Street j in the city 
of London^ on the 1 2th day of Augujl laft, before John 
Anjley^ £fq. and Thomas Smithy £fq. late fh'eriffs of the 
dty of London, by virtue of our writ of extent, ifTued 
out aod under the feal of our faid Court of Exchequer, 
bearing te/ie the faid 1 8th of Juney to the faid late (heriffs 
direfted, and to the faid laft mentioned inquifition an« 
aexed, it was found, on the oath of William Spinis and 
others, good and lawful men of the bailiwick of the faid 
late flieriffs, that one Richard Atkinfony Henry Waters, 
and William Ordy in the faid writ of extent named, on 
the laid 1 8th day of June laft, copartners trading to^ 
gethier, and being fuch copartners, were on the faid 
1 8th day of June poflefled, as of their own proper goods 
and chattels, in equal undivided third parts or ihares, 
at London, in the bailiwick of the faid late (herifis, of and 
in divers goods and chattels of large value, (to wit) of 
the value of ^loco. and upwards, and that afterwards, 
(to wit) on the ift day of Augufty in the faid 46th year 
of our reign,* the faid goods and chattels came to the 
bands and po&ffion of Richard Sander/on, of Mark 
Lane Londony wine merchant, and William Farnell 
Gardner y al Mincing Lane London, Wine Merchant, who 
fold and di^ofed of the fame for the fum of £1600. and 
upwards, which laid fum of ^iooo« and upwards, the faid 
jurors, on (heir oath aforefaid, (aid was on the day of taking 
the laid laft-mentioned inquifition, in the hands and pof- 
feffion of the iaid Richard Sander/on and William FarneU 
Cardnery (to wit) at London aforefaid, in the bailiwick 
of the £|i4 lat^ iberiffs ; and the jurors aforeiaid, upon 
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their oath aforefaid, further faid, that £^33* ^^' ^^^ 
was the undivided third part or fhare of thef faid Henry 
'^A^\ ' Waters J of and in the faid fuin of /^i coo* and that other 
ANDER80M ^233. 6s. Sd. was the undivided third palt or Ihare of 
GAaDKiE. ^Yie (aid William Ord, of and in the faid fum of £1000 ; 
and which faid two feveral fums of Ci33* ^^* S^* ^^^ 
>C333* ^^* ^^* ^'^^y ^^^ ^^^^ ^^^^ iherii9Fs, on the day of 
taking the faid laft mentioned inquifition, took and 
feized into our hands, as by the faid writ of extent they 
were commanded ; as by the faid writ of extent, the re- 
turn thereon, and the faid inquifition, thereunto an- 
nexed, returned into our faid Court of Exchequer, and 
there remaining in the cuftody of our remembrancer, 
more fully appears : And whereas we have, under and 
by virtue of* another writ of extent, ilTued out of our 
faid Court againft the faid Peter Dejbroffes^ Henry 
Waters^ and William Ordy direded to the Sheriffs of the 
county of EffeXf received to our ufe the fam of jf 160. 
IP pai^t fatisfaftion of our faid debt, of which faid debt 
there yet remains due to us the fum of j^i 1 1- 8x. gd. ; 
and we, being willing to be fatisfied the fame, with 
all the fpeed we can» as is juft, do command you, that 
you omit not by reafon of any liberty, but enter the fame, 
and by good and lawful men of your bailiwick give notice 
to the faid Richard Sander/on and H^iUiam Farnell Gard^ 
ner^ that they appear before the Barons of our Court of 
Exchequer, at Weftminjler^ on the 1 2th day of February 
inftant, to (hew caufe« if they can, why we (hould not, 
out of the before mentioned fums of ^^33 3. 6x. %d. and 
iC333' ^'^* ^^* ^^ ^^^ of one of thofe fums, have execu- 
tion againft them, the faid Richard Sanderfon and WiU 
Ham Farnell Gardner, or one of them, for the faid fum 
of / 1 1.1 . 8/. gd. fo due to us, from the faid Peter 
Bejbroffes^ Henry Waters^ and Wihiam Ord, as aforefaid, 
and that you then return there the names of thofe per« 
fons, by whom you iball caufe fuch notice to be given, 
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t&d this writ. Witnefa Sir Archibald Ma€IX)NA|id» 

Knt. at Weftminjier^ the 4th day of February, in the 

47th year of our reign. By the laul writ of extent and H^inft 
inquifition, and by the Barons-— S/^^/f. — ^At which day ^■"***'*" 
the faid Sberifis raumed here the laid writ thus in- 
dorfed; We have given notice to the within named 
Richard Sanderfon and William Famell Gardner j by 
John Vincent and John Doe^'Jonathan Miles and James 
Bran/comb^ Sheriffs, as by the faid writ and return, re«> 
maming in the cuftody of his Majefty*s Remembrancer^ 
more fully appears. 

Plea. — ^And now here on fhe 1 5th day of Aprils in 
the 47th year of the reign of our Sovereign Lord the 
now King, come here, the faid Richard Sanderfin and 
William Farnell Gardner^ in the faid writ of Scire faciah^ 
mentioned, and becaufe they are not yet advifed to an* 
fwer the premifes, they pray of the grace of the Court 
I day to be given them, at which, &c. which is granted to 
them by the>Court. And thereupon a day is given here 
to the laid Richard Sanderfon and William Famell Gard- 
ner^ in the fame ftate wherein they now are, until the 
morrow of the Holy Trinity ; at which day the faid 
Richard Sander/on and William Farnell Gardner appear 
here as before, and fay that our faid Lord the King 
ought not to have execution againft them, for the faid 
fumof i^iii. 8x. 9^. becaufe they fay, that before the 
bid tSth day of June^ in the faid writ of Scire facias 
mentioned, to wit, on the 17th day of June, in the yeatr 
of our Lord 1806, to wit, at Wejlminfierj in the county 
of MiddkfeX'i the faid Richard Athinfon, Henry Waters^ 
and William Ord^ then and there being merchants, 
dealers and chapmen^ and feeking their trade of living 
by buying and felling, and bemg alfo indebted to William 
Farnell Gardner and James Stonehoufe in the fum of 
j^4oo and upwards, and to divers other perfons in their 
£ud trade in divers fums of money, to the amount of 
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j[xt^ooo. became, and were bankrupts, within the intent 
The Ki M o ^^^ meaning of the feveral ilatutes made' and then in force 
agtinft concerning bankrupts, fome or one of them ; and that 
"i,d thereon afterwards, and before the taking of the fold in- 
quifition^ to wit, on the 1 9th day of June^ in the year of 
our Lord 1806, to wit, at Wejiminjier^ in the county afore* 
faid, a certain commiifion, under the great ieal of 
Great Britain^ bearing date at Wejlminfier^ in the. 
county of MiddlefeK, the day and year laft aforefaid, 
grounded upon the fame feverai ftatutes, fome or one 
of them, was duly awarded, and iflued forth upon the 
petition of the faid Williani Farnell Gardner 2atd James 
Stonehoufe^ direfted to certain commiflibners, that is to 
lay, to John Nares^ Edward Chriftiany Robert Talbot^ 
Jiobert Capper^ and James Bvllerj Efqrs. thereby giving 
full power and authority to them the faid commiffioners, 
four or three of them, to execute the fame, as in and 
by the faid commiflion (relation being thereunto had) 
will more fully appear ; by virtue of whi^h faid com« 
mii&on, and by force of the faid feveral ftatutes concern- 
ing bankrupts, the fai4 Richard Atkinfon^ Henry Waters^ 
and William Ord^ were afterwards, to wit, on the day 
and year laft aforefaid, to wit, at Weftminjier afore&dd, 
in the county aforefaid, duly adjudged to be bankrupts. 
And the faid Richard Sander/on and William Famell 
Gardner further fay, that afterwards, and before the 
taking jof the faid inquifitionj to wit, on the 5th day of 
July^ in the year laft aforefaid, to wit, at London^ in the 
pariih of St. Mary le BoWj m the ward of Cheap j by a 
certain indenture, then and there made, and figned, by 
three of the faid commiffioners, fealed with thar re- 
fpedive feals, bearing date the day and year laft aforefaid, 
Und to the Court now here fhewn, the faid goods and 
chattels in the faid inquijition mentioned^ and all and 
Angular other the goods, debts, and other perfonal ef- 
tate and effe£ls of the laid Richard Athinf&n^ He^ry 
Waters and Williant Ord^ were in due manner barga^ied^ 

fQl4 
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fold, affigned, and fet over to the ikid Richard Ssnderfm 
aad WilHam Farmll Gardner ^ in truft for the benefit of 
the ci^dkoTB of the fakl Richard Aitinfon^ Henry Waters againft 
and WUliam Ord, as in the faid indenture exprefled, by ^^''^,;;''''' 
virtue ivhereof, and by force of the fame ftatute, the GARsuKa; 
faid Richard Sanderfm and William Farnell Gardner^ 
became, and were, and yet ^re affignees of the eftate and 
efeds of the faid Riehard Atkinfon^ Henry Watert 
and WiUiam Ord ; and the faid Richard Sanderftm 
and WiUiam Fameli Gardner^ fo being fuch affignees 
as aferefaidj afterwards^ to wit^ an the fame day and 
"year laji afarefaid^ P^JF^JF^ tbemfelves of the faid goods 
and chattels in the fend inqnifitien mentioned^ and 
fold and diffofsd of the famCj as fuch affignees as afore^ 
faid^ in order to apply the fame^ and the faid ftem 
eff^iooon in the Jaid inquifitfon mentioned^ according to the 
diredions of the feveral Jlatutes made and then in force 
concerning bankrupts ; and the faid Richard Sanderfon 
and William Farnell Gardner^ infamy fay, that the debts 
due and o%ving by the faid Richard Atkinfonj Henry 
Waters and William Ordy at the fame time theyfo became 
bankrupts as aforefaidj to the faid Richard Sanderfon and 
William Farnell Gardner ^ and divers other perfons lawfully 
feeking relief under the faid comnuffion^ and which have 
been duly proved under the fatne commiffiony amounting to the 
fum ^i?i5,303« 6/. exceed the value cf the faid credits 
and efeilsygoods and chattels in thefaidin^uifition mentioned^ 
and the faid fum cf j^iooo. therein mentioned^ and att 
other the eflate^ credits and effe£lsy which were of the faid 
Richard Atkinfon^ Henry Waters and William Ordj er 
if any or either rf them^ at the time the faid Richard 
Afkinfonj Henry Waters^ and William Ord became bank" 
ftsptsj or at any time fines j which faid efiate^ debts and 
^effsy including the faid goods and chattels^ in the 
faid inquifition mentioned^ and the faid fum of £1000. 
therein mentioned ^ (imount in value tp the fum of 
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iS^o. ^12,817. 16/. lod.andno more^to witj at We/hniAjier 
^TheKiNo'^ oforefaid^ in the county qforefdid^j by reapm pf all which 

againft prefnijes^ they the faid Richard Sander/on and William 
and Farnell Gardner^ were and are entitled to the laid fum 
Oakambk. of £111. 8j. 9^/. in the faid writ rffcire facias mentioned^ 
to be by them applied for and towards the fatisfadion and 
difcharge of the faid fums of money, in which the faid 
Richard Atkinfon^ Henry Waters and William Ordj at the 
^me they fo became baidc:rapt$» were mdebted to the faid 
William Farnell Gardner and James Stonehoufe^ and to 
the faid other perfons as aforefaid ; without this^ that they 
the faid Richard Sanderfon and William Farnell Gardner 
were ptjffeffed of the faid goods and chattels in the faid 
inquifttion mentioned^ orfoldj or difpofed thereof » otherwife 
or in any othet manner j than asfuch qffignees as aforefaid^ 
tmder and by virtue of the faid commiffion of bankruptcy^ 
and the faid affignment to them made as ctforefaid. And 
ibis the faid Richard Sanderfon and William Farnell 
Gardner J are ready to verify and prove as this Court 
fiiall dired. Wherefore they pray judgment, if our faid 
Lord the King ought to have execution againft them, for 
the faid fum of ^iii. 8/. ^d. in the faid writ of fcira 
facias mentioned* 

And Sir Vicary Gibbsj Knight^ His Majefly's jit» 
torney General^ on behalf of His faid Majefty^ fays, 
that the faid plea of the faid Richard Sanderfon and 
William Farnell Gardner^ and the matters therein con* 
tained, are not fufEcient in law to bar His faid Ma« 
jefty from having execution againft the faid Richard 
Sanderfon and William Farnell Gardner^ for the laid 
fum of ^i 1 1. 8 J. gd. in the faid writ oi fcire facias men- 
tioned ; to which faid plea, in manner and form as the 
fame is above pleaded and fet forth, the faid Attorney 
General is not under any neceffity, nor is he bound by 
the law of the land to anfwer ; and this, the faid At^ 
torney General is ready to verify. Wherefore, for want 

of 
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of fuffident plea in this behalf, the £ud Attorney General^ 

on behalf of His laid Majedy, prays judgment, and that 

His fiiid Majefty may have ezecudon againft the faid 

RUbard Sander/on and William Famell Gardner^ for the 

£ild fum of j^i 1 1* 8j. gd. in the (aid writ oi fcire faciai 

mendoned. 
And the iaid Richard Sander/on and William Famell 

Gardner fay, that the faid plea of the faid Richard San^ 

derfon and William Farnell Gardner^ by them above 

plcsuled, and the matters therein contained, are fuiScien( 

in law, to bar His faid Majefty from having execution 

againft them, the faid Richard Sandetfon and William 

Famell Gardner^ for the faid fam of ^i 1 1 . 8s. gd. in the 

laid writ of fcire facias mendoned ; jmd this the laid 

Richard Sandetfon and William Famell Gardner^ are 

ready to verify. Wherefore they pray judgment, if 

our faid Lord die King ought to have execution againft 

ihem, for the iaid fum of j^iii. 8/. gd, in the fai^^ 

Vfit of fcin facias mentioned. 



6i 

Th« KiMA 

apinft 
SAirosfttoif 

Jnd 
Oabdmsa* 



^U£ SNJ> OF SlTTiNOS AFT£R SA^TIta T£RIC» 



€a 



REPORTS 



or 



CASES 

ARGUED AND DETERMINED 

IN 

THE COURT OF EXCHEQUER. 



TRINITY TERM, 

50 Georgb III« 

m^-mm I I I 'S B 



28lO« 



^'^y* . Hodgson v. Walkbr« 

June ltd, ' • 

trhereanafR. 1J[UGH£S objedcd to ail affidavit put ia by the 
,ti;,tfor:"he plaintiff, in oppofmg the juftificatioH of the de- 

f^^'iHs'necck fei^dant's bail, that it was fworn before the plaintiff's 

fary tohave an folicitOn 

fiar^he Court FeakCy in fupport of the affidavit^ contended that 
toe«"rb^i^fe' it did not appear to the Court, that the perfon, before 
It appears on the y^tiom the offidaiut was fwom, was fcdickor to the 
have been fworn plaintiff, and that if he were fo, the defendant ought to 
rftbe 6^^°° verify the fad by affidavit. 

"bimifiVSttor. Hughes^ contri. It appears, upon the face of the 
#•>• affidavit^ before whom it was fwom« 

Per Cur. He may appear to be of t}ie fame name, 
but it does not therefore follow that he. is the iame 

perfon* 

The affidavit allowed^ 
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18 10. 

Perigal v. Nicholson and Others, yt^^iSi. 

THIS was a bill for tithes in dilSerent towndiips ^oi regifter 

of the pari(h of Ellingham^ in the County of Dur* ^^t, the ValT 
ham^ and the defendants in their anfwer infifted upon ^J*i^j)JI[|]j^ 
a m^us for hay and agiflment. wr iimj of • de- 

The Solicitor 'General^ Leach ^ and Simpkinforij for the miited io o»i- 
plaintiflF, produced the parifli regifter, and upon the ****** 
iofide cover of it, was an entry, part of which was in 
the hand-writing of a preceding vicar, who was dead. 
The entry firft ftated that various modufes were due 
from the different townfliips in the parifh for hay only, 
and it did not appear by whom that part of the entry 
was made, but the fum total of all the modufes v^s 
caft up in the hand-writing of the deceafed vicar, in 
the prefence of one of the plaintiff's witnefles, 

Dauncey and Heald for the defendants^ infifted, that 
this entry could not be read in evidence ; and that the 
exception to the general rule of evidence, in the cafe 
of a vicar, had never been extended farther than to 
admit his book of receipts, as evidence for his fucceffbr, 
but not his mere declaration of his rights. 

Macdonald, Chief Baroriy THOMSOiJj and Graham, 
Baronsy held that the entry was admiflible upon the. 
ground, that the vicar had no title, except during his 
incumbency, and that it appeared there was no dif- 
puie at the time, nor ever had been previoufly, re- 
fpe6ting thefe tithes ; and that as this entry was againft 
the vicar, and in abridgement of his rights, at the time 
it was made, and it was the application only, which now 
accidentally became favourable to his fucceffbr, they 
were of opinion it ought to be read ; though they did 
not feem to think it would have much weight. 

X I Wood 
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iSio. .Wood Baron^ dijfeniientej was of opinion, that the 

^ ""' " '^ rule of admitting the vicar's books ought never to have 

^"nlnft '^ ^^° adopted, land that it certainly Ihould not be ex- 

MxcsoLsoK. tended j if it were, the vicar might write any thing 

concerning his rights, which would, after his death, be 

evidence for his fucceflbn 

ThepiaimiiF Another point arofe in this cafe, upon the admiflibi- 

!f^r«!^SS* % of the evidence of one of the defendant's witneffes^ 

meritt, and it ^^Jjq y^ he^ii alfo examined in chief for the plaintiflP* 

■ppetnog by nis ^ • • i_ 

Miwer to a fttb- and it appeared in the courie of his examination that 
pJ^^thTth"**" he was interefted'; the interrogatory to which he 
Ihe o^^JS^to depofed to that effeft, was fubfequent in point of order 
Ihi evidence may to thofe, upon wtuch he was examined upon the merits, 
tmeprevkwsto This evidence was objeded to by the plaintiff's counfel, 
X^i^wli!^ although it was only propofed to read the depoiitions to 

plaintiflTs interrogatories. 

On the part of the defefidants, it was contended, that 
the witnefs ought cmly to have been examined as to his 
interefts, and that the plaintiff, by examining him on 
the merits, had made him a goochivitnefs. 

To this it was anfwered, on the part of the plaintiff*, 
that if it appears that the witnefs is interefted, and the 
objeSion is made before any part of the evidence is read, 
that is fufficient to exclude his teftimony ; and that it 
would be extremely unjuft to prejudice a party, in 
confequence of the commiffioners (who cannot know 
any thing refpe£Ung the merits of the caufe, or the 
interefts of a witnefs,) examining him upon the other 
interrogatories. 

And the Court being of that opinion, the depofitiona 
were not allowed to be read. 
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Law v. Travis. Wein^iuy 

July 4li. 

A Rule having been obtained, for the plaintiff to CotitibriH* 
M - proceeding to 

ihev caufe, why judgment (hould not be had, as trbi b purfu. 
in cafe of a nonfuit, for not proceeding to trial at the ^^ bS^m2» 
laft affizes in purfuance of notice, it was this day dif- J|^'^***J^^'[j[i 
charged on a peremptory undertaking, ih which, ^^ judgment as 

Oiven^ jun. for the defendant, wifhed to add as ano* ivn, 
ther condition of the difcharge of the rule, that the 
oofls, to which the defendant was entitled on account 
of the plaintiff not proceeding to trial, fhould alfo be 
paid {a). 

Per Cur. It is not the pradice of this Court to en-» 
graft fuch a condition upon the difcharge of a rule 
for judgment, as in cafe of a nonfuit. 

And upon reference to the Majier^ he faid that could 
not be made a term, they being feparate rules, and that 
the motion for cofts ought to be made firft. 

The rule difcharged on a peremptory undertakingi 
and on payment of the cofts of this application only. 



Thomas and others, Aflignees of Parry, a Bank« 

rupr, V. RiDEiNO and another* '^*"' ^' 

^CTION of afumpftt by the affignees of Henry Parry .t'^fllSt; 
to recover back money from the defendants, which "^•'^ ^}^^ 

, . ' * !• money fiaid by 

bad been paid to them by the bankrupt after he had (>>• bankrupt, 

^ ^ ^ after he had 

* commined nn 

ad of ban];ruptC7« and before .the commUfion wu openedi it it not necefluy for tkem to declare 



(«) a H. Black. aSo, i Bof. k Pul. 38. 2 Tidd 689. 
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jg,Q^ committed an aft of bankruptcy. The aft of 

I „ ,, ^ bankruptcy was committed on the 23d of A'uguji 

and Others i8o6, prcvioufly to which. Parry had executed a 

r^hUc warrant of attorney to the defendants, with ftay of 
ind Auoiher.j cxccution for fix wceks, upon which he was taken in 

execution on the 3d of OSlober following, when he paid 

the money, which was the fubjeft of the prefent aflion. 

The caufe was tried, before Le Blanc, Jujiice^ at the 

lall aifizes fol* the county of Lancajier^ when the counfel 

for the defendants took an obje&ion, that the plaintiffs 

had not declared as affignees of Henry Parry^ and the 

point was referxeJ. 

Topping and Pork this day ihewed caufe againft a 

rule to fet afide ' the verdid, and relied on the cafe of 

Evans V. Man {b) as being quite decifi ve of the prefent 

queftion. 

Scarlett in fupport of the rule. Th^ title of the plain- 
tiffs certainly accrues by relation back to the aS of 
bankruptcy, but, as was faid.by Lord Holt in the cafe 
of Kiggil V. Player (r), " the aflignee was in by 'relation 
** from the time of the bankruptcy, fo as to ivoid all 
" mefne afts, but not fo as to be aftually invefted with 
*^ the very property." If the bankrupt does any ad 
fubfequent to the aflSgnment, the affignees may fue in 
their private capacities, confidering him as their agent ; 
but for every thing previous to the aflignment, they 
mult declare as affignees, in order that the defendant 
may have notice of the nature of their demand ; it is 
effential that the declaration fhould give fuch notice i 
In the prefent cafe, the money was received by the 
defendants before the commiffion was opened; and 
in that refpeft, it differs widely from the cafe of Evans 
V. Many where the bankrupt had fold the goods after 
the commiffion, and it was there laid down by Lord 
Mansfieldj that ^^ if the affignees bring an aftion on a 

(b) Cowp.569. (c) Salk. XXI, 

'^ contract 
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^ confraft made by the bankrupt before his bankruptcy^ ^g^^^ 
'^they muft ftate themfelves in the declaration to be r_ , ut 
••affignees/' The contrad upon which the defendant^- ,S"chh*» 
recdved this 'money, was made by the bankrupt before^ -^ iJ^i"* 
the afi of bankruptcy was committed, and th^ univerfal »<i Another, 
praftice of pleading in fuch cafes, requires that the plain- 
^ fhoM fue as aiiignees. ^ 

Wood Baron. The way contended for by the de- 
fendants is the ufual way, but I do not think it is abfo- 
kely aeceflary. 

The rule difcharged. 



Lister qui tarn v. Priestlet, samit^. 

THIS was an a£Uon for penalties under the 43d of . 0. 3. in • f»i #«» a«. 

0.99. L I a. againft a coUedbor of taxes in the cl^wof* 
tx^mHip of Halifax. At the trial at the laft affiles for the S^ii^t"5m 
county of Tork^ it appeared that there was only one «n e^idciicehtt 
warrant for the appointment of both the coliefkors for that he hat 
the towsQiip, which was in the pofleflion of thie tither.^ie^'^iifiifi* 
coileaor, and he, not having been fer?^ with zfiApJBhd ^'^'^ 
^^ Utufttj had left it tft home. Thomson^ Baring 
before whom the caufe was tried, being of opimeh^ that. 
it ^hs neceflary to produce the warrant, the ph&mlff 
^ thereupon nonfuited. » 

Tcpfing having on a fomret day oiAained a mle to 
^ caufe why the nonfuit fhould not be fet afide and 
anew trial grants. 

Park and Littiedate thift day fiiewed caufe^ Where a 
perfon derives his authority under a fpecial ad of parlia« 
tnent, it has alwajrs been held n^eifary, that tjiat 
^thority fhould be produced } the warrant in this cafe 

F % waa 
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1810. was in exiftence^ and ought therefore to have been pro- 
^ , -^ duced at the trial. The prefent cafe is different both 

asaaoii frooi Radford v. MackinloJh{d)j and Berryman v. 
Wife (/). In the latter cafe, the very flander, for which 
the adion \fas brought, admitted the plaintiff to be an 
attorney : and in the former, the plaintiff had ,been 
aggrieved by the defendant ; in this cafe the plaintiff 
is a common informer ; in that the defendant had ac- 
counted with the plaintiff, and thereby had recognized 
his title ; in the prefent cafe, there is in fad no privity 
between the parties. 

Topping and Scarlett in fupport of the rule. The 
only queition for the confideration of the court is, whe- 
ther the allegation, that the defendant was a coUeffcor 
of taxes, can be proved by any thing, except his warrant ; 
now it is not neceffary in indidlments or a^ftions againft 
overfeers or conftables, to 'prove their appointments ; 
it is fufEcient if they be proved to have fo aded. In 
this a&ion againft a perfon, for an ad done by him as 
coUedor, he is precluded by his own deeds from 
faying, that he was not colledor \ the ad of receiving 
the taxes, which we were fully prepared to prove at the 
trial, is tantamount to an admiflion of his charader, as 
colledor, and throws on him the onus difprobandi. 

Macdonald Chief Baron. It fhould rather feem, 
that the ad of coUeSdng the taxes, is fufficient to prove 
him to be coUedon 

Thomson Baron. Upon review, I am alfo of that 
opinion. 

Geaham and Wood, Barons^ of the fame opinion. 

The rule abfolute. 

{J) 3 T. R. 65a. (*) 4 T. K. 366. 
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Rees, on the Dcmife of P£rkins, and another, sotHPiia^. 

Juiy 7th. 

V. Phillip. 



If tenant in uU 
rtfervet an •&- 



T)Y an indenture of feoflfment made on the loth day 

of January 1719, Thomas Parry was enfeoflfed (//i- «««M«u|»oa 
ter alia) of a certain mefluage, tenements and lands, fome icar<boid 
called Llandygige Vach, in the parifh of St. David* s, in l;;S^^whhthe 
the county of Pembroke^ to his own ufe for life, re- SJIu^e'hTmt 
mainder to Dorothy his wife, for life, in fpecial tail, to v^ n*^"^ »i»« 
the ufe of the heirs of Dorothy by him to be begotten, 
remainder to his own right heirs. The faid Thomas Parry 
left ilTue one fon, John Parry ^ who, leaving ifllie only one 
fon, Thomas^ and one daughter, Dorothy (the leffor of 
the plaintiff*), was fucceeded in the eflate by his faid fon 
Thomas Parry y who died, without iffue, in the year 
1802, nothing having been done to bar the entail. 
Intermixed with this freehold land were three parcels 
of land held by John Parry ^ under the Bijhop of St. 
DavitTsy upon a leafe for lives ; dated the ^i{i oi Augujl^ 
'743» which leafe was afterwards renewed to his fon 
Thomas^ the 26th of March 1 798. In the year 1 770, John 
Parry demifed all thefe lands both freehold and leafe* 
hold, to Thotnas Phillip (father of the defendant), at 
a rent of £22 for three lives ; and afterwards by a leafe, 
dated the 31ft of December ^ ^T9^% he demifed to the 
faid Thomas Phillip all the lands then in his tenure, at a 
rent of ^^30 per ann. for three lives. In the year 1 805, 
Dorothy Perkins (the leffor of the plaintiff) recovered 
from th^ widow of the faid Thomas Parry (to whom he 
had by will left the whole of this property) all the free- 
hold land, in an acUon of eje^tmeut, tried before Lord 

F 3 C. J. £llsn« 
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iSio. C« J. Ellenborough, at Hereford^ and the defendant 

I- ^s ■■ imj had in confequence attorned to her for that portion of 

■Bd Ajiochfr the lands. Since that trial fhe had purchafed the intereft 

PHuur ^^ Thomas Parry*s widow in the ledfehold lands, and 

had brought this ejeflment to recover immediate pof- 

feflion of the whole property from the defendant. 

At the trial before Lawrence, JuJltcCy at Hereford^ 

a verdi£t was found for the plaintiff; and W. E. Taunton j 
in the courfe of lafl term, obtained a rule, calling upon 
the leffors of the plaintiff to fhew caufe, why the ver- 
diA ihould not be confined, according to the judge's 
notes, to certain lands comprized in a leafe from the 
Bifliop of St. David's to the late Thomas Parry^ called 
Llandierge Vach^ which leafe was given in evidence on 
the trial of the caufe ; or otherwife, why a new trial ihould 
not be granted ; contending that the leffor of the plain- 
tiff was in as heir of the entail by defcent fecundum 
Jormam doniy and therefore the leafe made by the tenant 
in tail would be binding upon her, ynder the ftatute of 
the 32d Henry 8, c. 28. Cother v. Merrick (/). 

Thomson Baron. She would bring her formedqn 
' in defcendery and not in remainder or reverter. 

Williams^ Serjeant^ in fhewing caufe (this day), did 
not advert to the point mentioned by W. E. Taunton^ in 
moving for the rule, but infifted that the rent referved 
being entire, the leafe was altogether bad, as it would 
be impoffible for the reverfioner to fay what part of the 
rent was referved for the freehold, and what part for 
the leafehold» Ihe jury have found that the defendant 
was in poffelEon of all the clofes which the plaintiff* 
fought to recover by this ejeSment. The only queftion 
then is, whether they were all included in the leafe of 
1796, and the words of that leafe are fully ample 
enough to contain the whole. 

</) Hardrefs, 89. 

Graham 
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Graham Baron. If the defendant was in pofleC* 
fion by another title, he ought to have (hewn it at the 
tnal. 

OweKj jun. contra. There is no evidence to fhew that 
thefe lands were held jointly ; they are, in fad, feparate 
holdmgs, although they have been always occupied 
together ; the names are different, and it appears from 
the defendant's leafe, that only Llandygige Vach was 
bduded in it. It is for the leifor of the plaintiff 
to fliew that they were held jointly, if it was fo; 
but fuppoHng that to be the faiSt, all the cafes, in which 
fuch leafes have been held to be bad, are where fome 
new lands have been let, not where the lands have 
been immemorially holden together. 

Thomson Baron. How does this differ froita an 
evidlion by prior title ? 

Williams^ Serjeant. It is a prior evi£Hon as to the 
eftate tail ; but as to the leafehold, it is fo bleiided with 
the eftate evidled by prior title, that a Jury cannot ap- 
portion. 

Macdonald Chief Baron. The whole is a queftion 
of fad, we find the defendant in poffeilion both of the 
freehold and leafehold ; and there being but one rent 
referved for both, the plaintiff is entitled to a verdid for 
the whole. There is not much weight in the diilindion 
taken between new and old leafes; the queftion not 
being, whether new or old, but entailed or not ; I am 
therefore of opinion, that this rule fhould be difcharged. 

Thomson and Graham, , Barons^ of the fame 
opinion. 

Wood Baron. This cafe depends entirely upon a 
fimple queftion of fad, whether the freehold and leafe- 
hold premifes were included in the leafe of 1796; if 
they were fo, it is clearly void j as in that cafe tliere 
muft be an apportionment, and how can that be done ? 
farry being in pofleffion of both, did he grant both ? 

F 4 Though 
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♦ 

Though only one rent was referved, the leafehoM land 
muft have been confldered as included, or otherwife 
Fbillip paid no rent at all for thofe clofes. 

The rule difcharged. 



July lOlh. 

The ]4a'mtt(F 
may I'ue out a 
au9 minus after 
havmg fued out 
common procefs 
for the fame 
caufe; and the 
Court will nAt 
order the baii 
bond in the fe- 
cond procefs to 
be delivered up 
to be cancellea, 
b«caufe there 
was only one 
urarrant for bcth 
froceflet. 



Lee v. Long» 

# 

nrHE plaintiff having fued out againft the defendant 
a writ of fubposna^ and afterwards, notwithftanding 
his appearance, fued a writ of quo minus for the fame 
caufe; a rule had been obtained, calling upon the 
plaintiff to (hew caufe, why the bail bond entered into to 
the flieriff,upon the defendant's arred in the adion,{hould 
not be delivered up to the defendant to be cancelled, 
and why he or his folicitor (hould not pay the cods of 
that application, aiM in the mean time all further pro- 
ceedings be flayed ; on the ground, firft, that the de- 
fendant having appeared on the fubpmna^ no bailable 
procefs ought to have iifued ; and fecondly, that there 
was only one warrant of attorney for both pj'oceiTes. 

Abbott this day fhewed caufe; and as to the firfl 
objeftion quoted the cafe of Bijbop v. Powell (g\ which 
was exa^Iy fimilar to the prefent ; and the cafe of Olmitu 
v. Delany (Ji) went even farther, for there the Court 
ordered, that the defendant fhould be held to fpecial 
bail in the fecond afUon, before the firfl was difcon- 
tinned, although he had been held* to bail in the firfl. 
As to the fecond obje£Uon, though the want of a war- 
rant W9ul4 fubjecl the plaintiff's attorney to an a£lion, 
it can be no pbjedlon to the proceedings in the prefent 
inflance. 



{g) 6 T. R- 616. (A J Str. wi6. 
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Tindall conf. diftinguifhed the prefent from the cafes 
quoted, as in thofe the fecond procefs was not treated 
as a continuance of the firft ; the infertion of the words 
^^ warrant before" ^in the fecond procefs, (hews that it 
was fo treated here. 

The Courts being clearly of opinion, that the proceed- 
ings on the quo minus in this cafe were perfeftly re* 

gular, 

difcharged the rule. 



n 
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Serjeant and another qui tarn v. Smirthwaite. 



July Xlth. 



THIS was a qui tarn adUon for penalties under the poll ^^^^^ 
horfe duty ad, tried before Macdonald, C^/^ than 18 cUyt 
harm^ at the fittings after laft Hilary term, when a ^^^!^J^^ 
verdia was found for the plaintiff. **?*L^'^ *•* 

<^ ^ quired to be 

In the courfe of laft term, a rule had been obtained by numbered bf 
the Common Serjeant ^ for the plaintiffs to fliew caufe,why *** ^'' 

judgment ihould not be arretted ; and the queftion for 
the confideration of the Court was, whether under the 
ilatute of the 48th of G. 3. c. 98. a carriage let to hire 
for a lefs period than 28 fucceffive days, and not being 
let by the mile or ftage, was liable to be numbered. By 
the 6th fe^on of the aft, it was direded, that where 
any perfon, who ihould be licenfed to let horfes to hire, 
ihould keep any carriage ufed i^ travelling, to be 
fumiihed at the fame time with any horfe, by him let to 
hire by the mile or ilage, he ihould, before any fiich 
carriage ihould be fumifiied. caufe every carriage kept 
by him for the purpofe aforefaid to be numbered ; and 
the 7th fe£tion, after having dhreded, that whenever 
he ihould let to hire by the mile or ftage any horfe to 

be 
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t8io. b^ ufed in travellings he (hould infert in the (lamp office 

L . ■■ . .J weekly account, among other particulars, the number of 

and Angiher jBvery Carriage, " hereby required to be numbered ;** 

Smi/t^waxtx. proceeds to enad that, *^ whenever he, fhe or they 

*^ fhall let to hire for any period of time iefs than twenty 
'^ eight CucceiGve days, any horfe, mare or gelding, 
** horfes, mares or geldings, for drawing any carriage 
^' ufed in travelling as aforefaid, the number of horfes^ 
*f &c/* and ** the number of every carriage hereby re- 
^^ quired to be numbered, which fliall be fumiflied 
^^ therewith,'' ihall be inferted in the weekly account : 
and in cafe of any refufal or negleft to infert any of the 
particulars in fuch account, a penalty of ^lo is incurred 
for every fuch offence. 

Dauncey^ Raine and Abbott^ this day fliewed caufe 
againft the rule; and contended, that under the 7th 
fe£Hon, every carriage let for a Iefs period than twenty 
eight fucceffive days ought to be numbered; the 
beginning of that fe£Hon refers to the two forts of 
hiring mentioned in the preceding fe&ion, and having 
dlfpofed of them, introduces another fort, and every 
particular in that part of the claufe refers to the new 
fort of hiring, and to that alone; the words hereby 
required to be numbered, muft mean', required by 
, thi$ feftion ; it is impoflible to give effed to die latter 
jpart of the 7th fedion, if the numbering is confined to 
carriages let by the mile or flage only, fuch a con* 
Ilrudion would render it totally nugatory and in- 
efficient. 

The Common Serjeant and Richard/on in fupport of 
the rule. This being a penal ftatute, it ought to be 
conftrued ftri£tly; the 6th feSion is the only fedion 
which has direded that any carriages fhould be num- 
bered, and that has clearly and diflindly defcribed 
what fort of carriages are to be fp, namely, thofe let to 
hire by the mile or flage. 

Macdonald 
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Mac DONALD CAief Baron. There is a ftraitge pe« 
culiarity in the wording of the 7th feftion ; but I take 
the real intention of the zGt to have been this : The ^ttd Another 
6th fe£)ion enads^ that in all cafes where any carriage, smxh^hw^itc. 
with a horfe, iball be let to hire by the mile or ftage, 
fuch carriage Ihall be firft numbered; in the nett 
feSdoiij the ftamp office weekly account, which had 
been required by the a5th G. 3. is done away with, and 
a new one fubftituted in the room of it ; and among 
the particulars required to be inferted, is a plain direc^ 
tkm, following up the preceding fe&ion : then come the 
particulars neceflary in the . new fort of hiring ; and it 
has been contended that the words ^^ hereby required 
to be numbered*' muft include all carriages let to hire 
for a Jefs period of time than 28 fucceffive days ; but I 
think that the legiflature intaided, that fuch carriages 
only as ar^ let to hire in either of the modes fpecified 
in the 6th fedion, fliould be numbered. 

Thomson Baron^ There has been fome difficulty ia 

the courfe of this di&uffion ; biit I am of opinion that 
the conftruAion put upon this a£t of pjirliament by my 

Lord Chief Baron is the true conftru£kion« 

Graham Barpu. The me^ipg of die w<»'ds 
^ hereby requir^" muft b^ required by this a^, and 
|)y referriiig to tjbe ^6th fedipn, what fort of carriage^ 
aure to be numbered, may be found - amd I think it way - 
sot the- iptentioQ of the l^ijBature to requijre any other 
cama^ tg be jiumheiied tham what are mentioned 
there. 
Wood Bari»f of the iame opinioo. - 

Tb^ jvdgniqfit 9Cr«fted« 
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Wtinefiaj^ Sturges Slid othcTs ii. Derrick. 

K^n^to^ rpHE plaintiffs in ibis cafe were bankers at Baib^ and 
outtherefidence indorfees of a promiflbrv note, and the defendant 

of cbeindoifer , tr i ii*. r»f.y> 

of a ttromHTory (the mdorfer), a borfe dealery Uvmg'at Bedmtnjter^ near 
^ftioVof Uir. BriJloL The caufe was tried before Machonald Chief 
^^'^mtnthy ^^r<>^j 2it the fittings after laft term, when a verdift was 
thedriwtr, it a found for the pl^ntiffs* The fafts of ihe cafe, as they 
b the holder, appeared at the trial, were >hefe : — On the 23d of Sep* 

tember 1808, the note in queftion was drawn by one 
Hull for ^'65, payable one month after date to the de« 
fendant or order, who indorfed it over to the plaintiffs 
on the 26ih of Odicb^r ; when the note became due, 
their clerk went to the drawer's houfe in Batby and 
left notice that the note was due, and on the next day 
the drawer fent to the plaintiiFs to fay that he would call 
and take it' up ; the plaintiff's clerk enquired of Hulfs 
fi3n where the defendant lived, who faid he did not 
know, and it was not till the ift of jipril that the plain* 
\iSs foimd out where the defendant lived. Hull, at the 
trial, faid that he did not know where the defendant 
lived ; he faid alfo that he himfelf abfconded about that 
lime, and that upon his return he found the bankers en- 
(quiring after the defendaknt's refidence. HuU was de- 
blared a bankrupt in the month of February^ and the 
plaintiffs had received a dividend of five fhilling^ in the 
pound. At the trial the defendant firfl endeavoured to 
^ove that the drawer had himfelf taken up the note. 

Raine obtained a rule, calling upon the plaintiffs 
to ihew caufe why the verdift fliould not be fet aiide, 
and a nonfuit entered, or a new trial had, upon the 
grounds that the plaintiffs had not ufed due diligence in 
enquiring after the defendant's refidence. 

Dauticey 
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Datmcey and Abbott (hewed caufe againft the rule. iSio. 

Raine and Littledale in fupport ot it. Where a pro- ^' ^ 

iniflbry note has been diihonoured, reafonable notice to and'oth^ 
the indqrfer is neceflfary j the queftion whether due diii- D^fjiJ^K. 
gence has been ufed in giving that notice is a matter of 
law and not of faft, the defendant is not therefore con- 
cluded, by the finding of the jury, from contending that 
there has not been due diligence, Tyndall v. Brown (/). 
In the prefent inftance the plaintiffs only made enquiry 
of the drawer's fon, not of the drawer himfelf ; if this 
is allowed, it will let in cafes of coUufion without end, 
for if they enquire of any one perfon they meet, it will, 
be fufficient ; it is indeed very hard upon the defendant, 
to be told that the plaintiffs could not find him out, 
when he had a. regular refidence and occupation. 

Dauncey in reply. The cafe quoted is very different 
from the prefent ; the refidence of the party the^e was 
known, and the only queftion was, whether the notice 
was fufficiently early, not whether due diligence had 
been ufed in finding out the indo^fer's refidence. 

The Court feemed inclined to think that the defence 
of payment would be a waiver of the laches, if any ; 
but without going into that, they thought fufEcient dili- 
gence had been ufed. 

The rule difcharged. 

(1) 1 T. R. 167. 
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iSto. 

Stmt day. £tCH£S V. FfiJLLOWES. 

f 

S^^SStr' TpKlS was an a£tion for goods fold and delivered, and 
lacehre from the for money lent, and the defendant's attorney in the 
cuitf of hif de* country, having diretled his agent in London to obtain a 
Un^yhaTd particulatr of the plaintiS^s demand, he caufed application 
ibtu^t^of it ^^ ^^ made at a Judge's chamber for a fummons to (hew 
^•^« •^«» caufe ; 6ut having there learnt, that by the pra&ice of 

the Court it could not be granted without an affidavit^ 
that no particular had been at any time delivered, and 
alfo that the defendant was unacquainted with the plain- 
tiSTs demand, he accordingly informed the defendant's 
attorney thereof; who in confequence fent him a 
ftatement of the plaintiflrs demand, which the defendant 
had received from the plaintiff previouHy to his bringing 
the prefent adion, and defired him to get that particular 
autl eaticated by a Judge's order, fo that the plaindflf 
might be bound by the fame on the trial, or to obtain 
fuch other particular as the plaintiff would be bound by ; 
but upon application thereupon for a further particular^ 
he found that it was confidered, that by the eftabliihed 
practice of the Court, no fummons could be granted 
under the above circumftances, either for an original or 
further particular. 

Dauncey having on a former day obtained a rule, 
calling on the plaintiff to fhew caufe, why he (hould 
not deliver to the defendant's attorney the particulars 
in writing for which the adion was brought, upon an 
affidavit of the agent for; the defendant's attorney, 
verifying the above ftatement ; 

Abbott this ftay fhewed caufe, and contended, that it 
would be unwife to break through the eftabliftied rule 
of this court, which has always required the ufual qffi^ 

6 davit 
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da%Ht to prevent the defendant from throwing unneceflary 
obflacles and delays in the plaintiff's way ; befides, in 
the prefent inftance, the defendant was already in pof* againft 
fcffion of a fuffident particular of the plaintiff's demand.' 

' The rule abfolute. 




Fjci-Lovrs. 



RoLFE and another v. Chebtham. Samedty. 

JJUGHES having obtained a rule to fliew caufe, why Jv^ff ~*,'*- 

the proceedings againft the bail ihould not be ftayed to funrender - 

pending a writ of error iffued in this caufe, ^ J thTdttn^ 

Littledale this day fhewed for caufe, that the error J^^^' 
had been non-projfed^ fince the rule to fhew caufe was 2j|f".i^^ 
granted, which was therefore difcharged with cods. celled hy/ulT' 

Hughes then moved to enter an exoncretur upon the S'ttoafeht^b^' 
bailpiece, the defendant having been rendered in difcharge '^^ ** ^*' ^ 
of his bail. The writ of capias ad fatisfaciendum ia 
this cafe was returnable on the 1 8 th of June^ the writ 
d fubpana was fued out on the 2 2d, retu^iable the . 
25tb, error was allowed on the 28th, the defendant 
furrendered himfelf on the 39th, and the error was 
nan^projfed on the 3d of July. 

Hugbesj in making this motion, acknowledged, that 
by the pra£lice of the Court, only four days were allowed 
the bail to furrender their principal, when the plaintiff 
proceeded by fubpena^ though eight days were allowed, 
when the proceeding was by quo minus \ but as the 
defendant, in the prefent inftance, had furrendered 
vidiin four days after the determination of the writ of 
em)r, he contended that the bail were entitled to an 
^mrautt Cannon v. Archer (Jc). 

(i} I Burr. 340. 

This 
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« 

This was oppofed by Littledale ; and upon reference 
to the Majievy he faid that he was not aware of any 
rule giving four days, after the determination of a writ 
of error, to the bail, ta furrender the defendant, in cafes 
like the prefent ; but if error had been brought before 
the dapias ad fatisfaciendumy it would then have been 
allowed. 

Hughes took nothing by his motion. 
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The defendant 
was allowed to 
withdraw his 
|)lea, and to re- 
plead after giv- 
ing notice that 
he intended to 
^{pute the pe- 
titioning credi- 
tor's debt, dec. 



Radmore and another, AiHgnees of Gough, a 

Bankrupt, v. Gould. 

J) AUNCEY moved that the defendant might be. at li- 
berty to withdraw his plea pleaded in this caufe, and 
to replead it, after a notice that defendant intended to 
difpute the petitioning creditor's debt, under . a com-* 
miflion of bankruptcy awarded and iflfued againfl 
T. Goughj in the pleading in this caufe named, and the 
trading, and a£t of bankruptcy of the faid T. Cough. 

This motion was made upon an affidavit of the de- 
fendant's clerk in court, that, previoufly to the de- 
livery of the plea, (the general ifTue) he had been in- 
formed by the defendant's folicitor in the country, that 
it was his intention to objeft, on the part of de- 
fendant ; but not having received direfl: inftruftions to 
that efiFeft, and not being then aware of the adual ne- 
ceffity of giving fuch notice before the delivery of the 
plea, it was not given till the gth of March j two days 
after plea pleaded ; the affidavit further ftated, that he 
was informed and believed, that it was effential to the 
juftice of the caufe, that the defendant ihouid be at 
liberty fo to objeA. 

« 

Hugbci 
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Hughes oppofed this motion, as being in direS oppo- 
fition to the letter and fpirit of the aft of parliament, (a) 
which direds the notice to be given ; and the language 
of which is explicit, that notice fliould be given " at or 
before plea plea^e^.'' 

Per Cur. This motion has been allowed by the 
Court of King's Bench ; and the fame practice prevails 
in cafes of fetroff. 



81 



i8io. 



Raomoks 

and 
Anothtr 
a?aiiilt 



{a) 49 G. 3. c. I21. f. JO4 



K ■ 



\ - ^ 



.1 .» . 



t • 



:. ) 






t t . . 



' / 






SITTINGS 



i% CAKES m THE EXCREQUEL 



SITTINGS AFTER TRIN1TT TERM, 

50 G10E6B IIL 
SERJEANT'S INN HALL. 



iSio. 



The Attorket General v. Lord George Hemrt 
y^ 3i: Cavendish. 

•ad i^A 

TiMitfMjdQcj npHIS was an information of dd>t, daiming from Lard 
^um^rL^ ^^^g^ ffoi/7 Cavcfuli/bf as executor and refidoarj 
ptc Mmmt of legatee of Lard Frederick Cavendijby certain duties under 
the tcAtiar't the ftatute of the 36th of G. 3. c. 52. And on the 
SZ^ch!^'^ trial the following fads were agreed to be admitted, 
&r^^'i!mTh« ^^ ^ fpecial verdift was accordingly found : flating, that 
fttnpoffcttiM^ ** Lord F. Cavendijb died OSober the 21ft 1803; and 
imtiMif CO rccsiB ** his wiU was proved on the a9tli of OScber following ; 
MndUiuiy t*. ,c Q^ j|jg 20th of /ir/^ 1808, the defendant (being the 

** defcendant of the brother of the deceafed) tranfmitted 
** to the Commiifioners of Stamps, an account of the tef- 
^* tator's perfonal eftate, intended to be retained by 
'* him for his own benefit, in due courfe of adnuniftra- 
^ tion, as executor and refiduary legatee ; and offered 
d< to pay the fum of £122$. 2s. being £2. los. percent. 
^ on ji?49,oo5. 41. excluding all the intereft, which had 
^ accrued after the teftator's death, which would have 
** have made the whole amount to £61.^64* 6s. id. 
^ the duty upon which, was £1549. 21. i^.,' ^iter de- 
«< du£Hng the property-tax*'' And the queftion for the 
confideration of the Court was, which of the two fumt 
the Crown was entitled to receive from the defendant. 

Dandier 
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Ibampier for the Crtfwn. The fam ^hich the Com« tftio. 
taitffioners of Stamps claim in the prdent inftaace. b ^pJ^T^iT^ 
dearly the fum to which they are (entitled, being charged^ »«» ^*,ft**^^ 
accbrding to the exprefs weirds of the aft of parliament^ ia. o. catbm'* 
itpbn the deal* refidue of the peirfonal eftate of the de« *^*"* 
ceafed ; at firft fight there may iildeed appear to be at 
hardflup and a (fifierence, but fuch fdppofcd hardlhip 
and difference is Cilbcious, and does not in hOi exift ) 
dehy is the ground by which the fum is fuppofed to be 
mcreafiKl ; if iht defAidant hid j^d immediately, thd 
tduty would have attached upon the fmaller fum, whereat 
he is now called upon to pa]r upon the accumulated, 
fum } but on examinatbn it will be found to be exaftly 
the fame thing to him, whetheir he pays on the fimple 
fiira, at the ceftator's deathi or on the accumulate fum 
ten years afterwards } beciufe the greater taiount arifes 
fifom the intareft made upon that moneys which be^ 
longed, and ought to have been paid, to the Crown imme^ 
diately Upon the death of the teftatoh The payment of duty 
upM the fmalUr fum is againft the policy, as well a^ 
againft the juftice of the aft ; the poliey of the a£k is to 
dofe the accdunt as foon as poilible : the executor may at 
all times do fo, bdng entitled^ under the 34th feftiouy 
to recdve ba(k the dutiei, ifrhich he may have paud upon 
any fums of itnoney claimed after he has dofed his acf^ 
count at the Stam^ Office. This qdeftioil anfes tnainly 
on the 2d and 35th fe£Uon3 : by the id, the duty is im^ 
^ofed ^ upon the cl^ rdldue^ and up0n eveiy part c^ 
*' the dear refidiie^ of tH« jperfon^ eftaM of every perfoii 
'' who ihall dieslfttf the pai&ng of thisad |'' and the 
35th^ which appKte to rcffiduary bequefts, ena^ that 
the duty upon fudh bequefts ftall be due^ When the 
executof is entitled td retain in the due coilrfe of ad^ 
Intniftratiop* It will, perhaps, be obje£M dn the part 
of the defendant, that intereft accruing fiibfequently is 
t« pax of the ptiibnal eftate of the deceaf<^ at the 

C a time 
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igiQ. time of his death ; but refidiie is a relative term, and 
*— ^- — -^ relates to the whole perfonal eftate of the teftator. Call it 
jfT^^oiVwAL a'fets, — ^what is the legal meaning of that word ? — goods 
acuoft 2iid chattels, which were of the eftate asd efie£b of the- 
DLsu. teftator at the time of his death, in the hands of fas 
executors to be adminiftered :«^-th]8 is the trtie definition : 
it is fo defined in pleading* If the mtereft accruing 
after is not part of the -refidue; it i» not part of the 
perfonal eftate, and fo not part of -the aflets : the ar*^ 
gument on the other ftle muft go that length ; yet that 
cannot be fuccefsfully contended i, for it is recoverable by- 
the executor as aflets ; and the reafon is clear,— «it is part 
of the perfonal eftate ; and, when all the debts and legacies 
are pitd', it becomes part of the refidue ; 7et the executor 
has* no right, except to the effefts,- which wdre the 
tcftator^s at the tiirie of his death ; but this is appendant 
fo ^thc' effefts, which were fo. In the cafe of an ad- 
flaimftt-a'tor dt bonis non (whJch* is a' ftrernger way of 
putting it) he takes intereft, not onlf kft§r fhe 'firft ad- 
miniftradon, but alfo after the fecond, ' granted \b YAai^ 
fdf, and he recovers ^hkt even the ftrA? admiaiftnitOP 
could not ; for it has accrued iince his death ( but iMivaa 
imnexed to the teftator's jHroperty, and drawn to it.-^-So 
fer as to ^e legal meaning of the word refiKlue. 
- In * equity alfo, contingent interefts -afte^ die death 
bave beeh held to be part of the teftator^s effeds, fbt 
Duke of Bridgewater v. Eg€nQn(a)'^\znA Shata r^ 
Cunlijfe Qi)* And ki the cafe x^JGmn x»£kim\(c\ 
LoR^' flARDWiCKB iaid ^' The refidiie -of a ^cfttiai 
^^ eftate is nothing fixed^ but a fu£bdiiag.interfeft;and 
^^ if the perlbnal eftate is mcreafed 4iy''«ny even(<ift^ 
^* the death of the teftatsr, it:ii pai)t of. the refidue, 
^* and will pafs as .futh : why, then, hoc ihe ineereft. c^ 
^ that refidue j for that imereft is. aflets Sand part of «Uie 
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^ eftate ; for if legacies are given, payable at a future 

•* time, and at the death of the teftator, the affets are _. . 

' • ^ , The Attoi- 

** deficient, but by profits in the mean time accruing, i«*y general 
" is become after fufficient, all the legacies will be paid, Ld aclyEK- 
" for thofe profits are part of the perfonal eflate, and *"*• 
•* if fo, are part of the refidue in this cafe." If the 
Mailer had been called on to report, this would have 
been included, and therefore, it ihould have been fo 
confidered, and carried to the Stamp Ofiice. Suppofe 
the eftate of the deceafed exaftly covers his debts, they 
need not be paid till the end of the year, and they carry 
no intereft, yet the eflate produces on interefl «^ioo, 
will it be contended, that the executor is to take that 
without paying any duty ? 

The words of the 35th fediondiredl the executor to 
give in a note, containing the particulars ^* intended to 
" be retained.** What is a retainer? A creditor might 
recover out of the intereft, an executor may retain it, 
but not pleno jure as his own, for then it would not be 
afletSj and the creditor could not recover it ; for the 
executor would not retain, but he would h^ve it as his 
own J then if fo, the executor muft infert it in the note, 
and the duly follows of courfe. The ** clear refidue*' 
can only mean that which k left of what was encum^ 

bered by the debts and legacies ; now principal and 
mtereft were both emcumbered ; intereft, therefore, muft 
be part of the refidue* What the defendant contends 
for, is contrary to the words of the AQ, of Parliament, 
to the legal meaning of the word refidue, and to the 
praflice of Courts of Equity^ 

Wetberell for the defendant. The executor in this 
cafe is alfo the refiduary legatee ; and becaufe he did 
not fettle his acounts for fome years, it is contended, on 
the part of the crown, that the duty is payable on the 
profits made upon\the capital, between the time of the 
teftator*s death and the period of fettling the accounts. 
Now the a6l is not compulfory upon the executors to 

G 3 fettle 
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iSia. fettle with gdv'ernmeiit in a limited time ; and even If 
Vht^TT ^ *^ ^^^ ^^» *^ would fti|l be neceflkry to make a provi* 
WIT UKwcftAL fion to charge the intereft ; there is, indeed a claufe(33) 
1^ G. catkkv by which^ if he camiot fettle his accounts in a given 
^^*'^ time, he may compound by leave of this Court, and 
with the confent of the GommiiBoners of Stamps : this 
ihews that no particular time }s neceffiuy, and that the 
Impoffibility of fettling was contemplated } but yet the 
aft does not go on to fay, that the party {hall, in the 
mean time, be anfwerable for the profits of the eftate : 
It is fingular that the Legiflature, contemplating the pof^ 
fibillty of delay, did not order that the whole interme- 
, diate profit (hould be confidered as capital and chargeable 

accordingly ; if they fo intended it, fuch an omiflion 
is extraordinary. We do not controvert the general 
principles of law and equity that are 1^ down by the 
other fide; feveral of the propofitions dated we do 
not combat ! as to the propofition, that |f this h per* 
fonal eftate, it is part of the affets ; if fo, refidue^ anci 
if refidue, taxable : now, though it is admitted that for 
many legal purpofes, fuch property is refidue, yet foi^ 
many it is not fo ; it is alfo ^ne thing to fay, that it 
pafles by the will, and another, that it is refidue ; an4 
altho dividends, and things of that nature, pafk under 
the will, yet they are not to be confidered a^ refidue at 
the death of the teflator t they are refidue for afTets, but 
not refidue as intended in this a£L If a bond be given 
by will, yet the interefti which afterwards accrueS| cannot 
in £ur parlance be called refidue at the time of the deaA. 
In the cafe of an adminiftrator $k bwui non, tlie interef^ 
accruing after the death of the firfl adminifbatar 
is aifets in fome fenfe, but not as with reference to 
a tax bill, where you mufl IooIl at a definite period i 
which in this cafe muft l>e the death of the tefbtor» 
unlefs you find words in the a& to include the profits 
and additions after that time. The cafes quoted are 
wide of the policy aod.intept of 9 tape bill ; as to the 

few, 
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law that is laid down in thofe cafes, it is To fettled» 1810. 
becaufe the gift of a general refidue includes every ^« • ^ 
thing undifpofed of. It is the conftant pra&ice of hit ocmbral 
courts of equity to make diftinftions, where neceflary, u. a catbm. 
between the principal and the ufufrud ; and there 9re ^^'^ 
cafes where accounts not bang fettled, a Court will 
neverthelels confider them as being fettled ; for inftance, 
a leafehold eftate, ordered to be fold and converted 
into money, though many years may elapfe before it is 
efie&ed, yet it is confidered as done at the death. As 
a Court profpe£UveIy puts parties in pofleffion, and 
profpedively gives the property in fome cafes, fo (hould 
the Court here retrofpe£tively look to the death. looking 
always at the fubftantial thing ; time is not of the 
eflfence in accounts. Government is only entitled to 
the tax given ; it is a fum fettled, and the duty remains 
the fame, when once fettled, whether taken at the death, 
or ten years afterwards ; nothing in the zGt refers to 
btereft or accumulation of property, yet it is clear, from , 
the 6tb fedion, that fuch an event was forefeen. 

The argument on the part of the Crown has ingent- 
oufly loft fight of a pecuniary and fpecific legatee ; but 
the ad, in &&, applies ezadly the fame to a refiduary 
as to a fpecific or pecuniary legatee : the principle of 
the ad was to tax all the three exadly alike, whether 
the legacy was money, or funded property, or effe6t& 
to be converted into money. Suppofe a legatee of a 
leafehold farm, value ^1^300 per annum^ and the executor, 
owing to outftanding debts in foreign countries, cannot 
put him in pofleflion for three years, is he, when be 
affigns the leafe» and pays over £goo. for three yearsf 
rent, to pay the duty on that ? Is it part of the €orpuf of 
the bequeft ; can it be confidered as part of the farm 
left at the time of the death ? Suppofe it part of the 
rjcfidue, and the executor is refiduary legatee^ when he 
fettles his accounts be muft in fuch a cafe be taxed upon 

G 4 the 
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i8i<^. the rent and occupatii^ii of the farm, tn the cafe of a 
^ ^ ^ - pecuniary legacy not paid for many years, intereft is 
1BBT GKvriAi. not given by the will ; the will gives the legacy, but the 
ijLG*CArzu^ h^ gives the intereft as a compenfation for the de- 
tention of* the principal. * 

Graham Baron. Surely intereft is givim, *' omne 
^ acceffiim fequitur fuum principale.** 

The title to intereft follows ; the will only gives the 
torput of the legacy ; but the intereft arifes afterwards. 
Here the queftion is what the ad fays. When the Le- 
giflature taxes legacies, it taxes what the teftator gives : 
Now he only gives the fixed fum, the law gives the 
intereft. ^10,000 ftock comes to the executor as part 
of the refidue ; and he cannot fettle his accounts for fome 
years ; government takes the income tax on the divi- 
^dends. during the time from the Bank, and when the 
note is given in, takes the legacy-tax alfo ; and thus it 
|S income for the pqrpofe of paying 10 fer cent, and 
capital for the purpofe of paying two and a half ^er C€nt^ 
while it is one and the fame thing : this may be fair and 
Juft ; but it ought to be matter of legiflation ; Parlia? 
ment may fo decbre it in a new ad ; but it ought not 
' to be matter of conftrudion, which neither the fpirit or 
words of the prefent a£t will fairly bear. This a£k 
ought not to be conftrued as operating a punifliment, as a 
retribution for delay ; and it is not immaterial to recoiled 
that, upon an information for affefled taxes, a verdid 
does not carry damages for detention, or intereft upon 
the .taxes due, but (imply the original fum. In the cafe 
put, Vk here the afiets exadly cover the debts, and the 
executor makes j^ioo by the intereft ; that would b^ 
clearly refidue, and fo is ingeniously laid hold of; but 
that is an extreme cafe, and ought not to be allowed to 
govern the prefi::nt ; and even there I could point out 
a way in which no tax would be due ; for inftance> if 
|he executor fettled his accounts imaiediately on the 

deatl^ 
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4^t}i cf the teflator, couid tbf Stamp O^oe refufe to 

ticcept the uote, and lay we will have ihe iatereft takec^ ^^^ atto«. 

iv>ii^ you ixiay pertiaps .make before you pay the tefta^ 9ux gjcmuuu, 

tor's debts ? la the cafe of an iafaQt rcfiduary legatee^ j^ G.CATf% 

wh^e the executor carries on trade for .the benefit pf ^^' 

the infant ; what in fuch cafe would be refidue ? Is the 

tax to be paid ua the profits ? the a^ itfelf fumiihes ay 

indireffc negative, by direding a valuation of the (tock^ 

not of the profits made by the flock ; and there is «0 

difference between a trade refidueand any other refidue; 

^e .value in all cafes ought to be taken at the tbftator's •- 

deaths becaufe the right of the legatees accrues them. 

Which ever way you conflfue this ad, it is a grofe 
departure both from the letter and fpirit of it^. to con- ^ 

flrue it otherwife than as a tax cmi the capital, left by 
the deceafed to the legatee ; anc^ it ought not to be made 
an indirect mode of punifbing the e;i:ecuior for fraud or 
delay in not fettling his accounts fooner. The Stamp 
Office conflrudion of it, in fad, attempts to put a taac 
upon a thing not in ^ at the time, when the v tax 
accrues. 

Dampier in reply. By the conflrudion which the 

defendant attempts to put on this ad, the Crown lofes 
all ; by our conflrudion, it is the fame thing whether 
the duty be paid no^ or then : the poffibility alfo of 
fraud is admitted in their conflrudion, and the Coyrt h 
called on to give that poffibility : by the conflru^CMi 
the Crown afks for, that fraud is excluded, and at the 
fame time no injury is done to the fubjed. As to there 
being no words to include profits, they are included 
in the word refidue; had the legiflature intended to 
exclude them, the ad would have faid refidue at the 
time of the death of the teflator ; what the Crowa 
claims is not intereft, properly fpeaking, but an accre- 
tion, which follows its principal ; the executor gives ilk 
a note to the Stamp Office before he ^is entitled to *r^ 

tain; 
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tikk ; and the refidoe 18 not to be found in the will, but 

. in that note ; the refidue does not bear intereft till after 

vtT GcicK&AL the note is given in, and no duty is claimed after the 

u. o^TBw- gi^ng in of the note, when the refidue becomes a 

•>•«• fpecific legacy. The whole depends fimply on the word 

refidue, and why fhould it have a diftin& fenfe here I 

It is legal and equitable refidue ; it is legal and equitable 

aflets ; and why fliould it be ufed in a fenfe in which it 

was never before ufed, either in law or equity i But if 

it is faid that the right attaches at the death of the tef- 

tator, then the Crown is entitled to its duty from that 

time, namely, to the principal, and to the intereft fince 

made upon that principal. 

j!£li. '^^ Court having defired a further argument, it was 

tlus day argued by the Solicitor General for the Crown^ 

and by Vaugban Serjeant, for the defendant. 

The Solicitor General. The amount of the duty is a 
debt I the quantum of which is fixed by the %A fe&ion 
of the a&, and the 35th fe£don conftitutes it a debt 
£rom the executor. The duty is impofed upon *^ the 
*' clear refidue,'* (words of definite meaning,) ^ after 
<^ deducing debts, funeral expences, and other charges, 
'* and fpecific and pecuniary legacies." The word refi* 
due is an appropriate term in law, which the Courts are 
m the daily habit of conftruing. What the legatee takes 
as refidue, on that is he to pay the duty ; the right of 
the public is the fame as the individual ; when he is enti- 
tled to the refidue, the public is entitled to the duty upon 
that refidue. He is bound to deliver into the Stamp Office 
a note containing the particulars, of what he is about to 
retain as refidue, before he puts any fum into his own 
pocket ; now if he omits the intereft, it cannot for a 
noment be contended that he gives a corred account of 
the particulars intended to be retained. It is indeed faid 
that the words of the ad do not include what arifes 
Jlfter the teftator's death, which is ^led a new acqui- 

fitioQ \ 
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$&m i but if it is (b, it would not pafs by the term re- iSio. 

fiduc, nor be liable to the teftator's debta : the argu- \^ atto*/ 

Hient, if good for any diing, would go the length of mst ^*^*^^ 

fliewing that it was not part of the perfonal eftate, and m. g. cavsv*^ 

would be contending againft firft principles. No fpedfic 

period is fixed, becaufe it is impoffible to know how 

foon the refidue can be afcertained : it is the duty of the 

executor qttam primum to afcertain the amount, and fend 

in the note, and it fliould be made his intereft fo to do ; 

but if the defendant in this cafe (hould fuceeed, it will 

clearly be his intereft to delay : on that account alfo does 

the Crown contend, that, for the purpofes of takation, 

the word refidue has the fame meaning as for all other 

i^;al purpofes ; the law makes no diftindion ; and the 

words '^ frlear refidue" ftrongly fortify the idea, that the 

a£t is fpeaking of it in its legal and ordinary fenfe. 

Vaugban^ Serjeant. It is the duty of the Crown to 
bring this clearly within the letter of the aft, but it is 
ndtber within the letter or the fpirit ; the a£i: muft be 
eonftrued ftri£tly, and the Court muft confider, whether 
it is there fo clearly defined^ that there can be no doubts 
As to the conftru&ion contended for by the Crown, 
that has already been exprefsly negatived by a judicial 
dedfion in another Court, in the cafe of Green v. Croft {a) 
which arofe upon the dgth of the King, but as all thefe 
a£b (6) are in ^iiri materid^ that cafe muft govern the 
preTent. The note^te~be -delivered in, ^nd on which 
the Commtflioners are to aflefs the duty, is to contain 
the particulars of the remainder of the teftator's pro* 
peity : it would be an abufe of language to fay, that it 
is die teftator's property that makes the intereft ; for fo 
eonftrued the intereft ever after would be liable to the 
doty, being ma4e of the teftator's property, that is, of 
what once was the teftator's property • As to the meaning 

(«) s H. Bl. ]o. (i) ^p G. J. c. sit. sj G. |. c. i9« 

#9 G. |. 9. ji.j 36 G. 3. c. ja, 

of 
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i8io< of the word refidue ; it is not intended to deny, that 
^be"A^or^ this would pa& by that term } but upon what principle 
MT GcNEft4ii does a court of equity give fuch a -meaning to the word ? 
id. gTcatkit. Merely that the party ihould not be fuppofed to die 

mteftate. What the defendant here aiks, is not for a 
new conftrudion of the word refidue, but only that 
the refiduary, the fpecific, and the pecuniary legatee^ 
ihould be put upon the iame footing. It is indeed 
argued, that there are no words to exclude the mtereft : 
l^e defendant, in anfwer to that, contends, that it is not 
included, and >the onus of (hewing that it is included, 
lies upon the Crown. 

The Solicitor General in reply. The cafe of Green v. 
Croft is not applicable, as it arofe on the 29th G. 3. 
when the duty was charged, not upon the legacy 
itfelf, but on the receipt, which jvas optional ; and in 
the cafe of refidue, no receipt was impofed, for reiidue 
was not mentioned in the a6l. 

WetberelU That cafe at leaft eflablifhes, that intereft 
is not taxable as an appendage to the corfus of the 
legacy. 

That cafe is not very intelligible ; but decifions on that 
a& are not at all applicable to cafes upon the prefent ; 
the a£ls are not in truth in pari materi^^ the former a^ 
being all repealed by the 36th G. 3. ^d the duty being 
laid upon the legacy itfelf and liot upon the receipt ; 
it is thercTore a fallacy to fay, that they are in pari ma- 
teria. The fimple queftion then remains, what is re- 
fidue? ex vi termini it includes intereft, as well as 
principal ; and there being no words of exclufion, it muft 
be taken in its common and ordijoary fenfe. It is aiked 
if the intereft is to go on for ever ? No fpecific time is 
fixed ; it depends upon circumftances ; and if the party 
delays giving in his note, he muft pay upon the intereft 
he has made in the mean time. As to a fpecific or pe- 
cuniary legacy, the prefent cafe differs from them on 

principle^ 
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principle^ they bedoHiix^ inftantly the property of thfe 
)>Mies. -ru A-. 

* ^, The ATtoe^ 

The judgiAent of the Court ^s, this day, delivered by v>ir GtMt«i^ 
Macdokald Chief Bar^. T\m- is an- information, lil o. CAirxii^ 
claiming a certain fom frbsi the defendant, itpon \a» m^^ 
retaining the refidne of the eftate of Lord Frederkk ^^^^^ 
Cavendifb ; and the qoeftion to be confidered is, whar 
ihouldbe iSxt fubftratum of that computation : the Crotra 
contending, that it muft \st taken upon the original 
refidue, and its aqcredond^i the defendant, upon that 
at the time of the teftator^s death. The claufe i»id& 
ad, thatisniofl materiaLiR^the prefeMcaii^ is tli&.55tfa ) 
but neither Jn this, iior in.any other is any particuhi^ 
time menfiioned; as-'iar^as' it goes, it feem^ to ijieak 
of th^ tim^ then prefeht; it certainly does not refer back; 
and all *tbe other daafte feem of the £ime ^efcriplion^ 
it feems,Mfaerefore; to refe)' to the tiibar when the 'refii 
duary* legatee was perfoi*miiig the aft of retaining. Thi 
6th fediod dire&s the docite to bepaSd byihecxeicam 
Qpod i«tELiner;c there tKe j^unitum''ien^Qris is tte tft% 
of retadtiing. The ^bd, ihobgh refefHng xq fpecific fegt^ 
cies, Urongly 2^|)Iies ; '^^ tq fet a yilue thiereon*' xteii^^ 
nfei^ : to the 'tinier ^f(»ifl^ how elfy^Jto have iaid 
^ what^die vaUie 'was at^hir dbth^^*« if^- L^giflature 
had lb ihtended it. The- ejd, a}fo,ii mateiSal ; the'dut|r 
trisdliis to be^chkrged asidrpaidin jnefft^d 6f afiyJGgac][, 
actofding to the amdiiat or vahse/of the ']ptoperty 
tak^ m fatisfadSon tkn*^^'*^ muft^ntsHnac^ording'tD 
thEf-valiie^^of the:prbpert^at the tnnee^EtSiking it*in-£;iUa- 
fadion for the » legacy*. ^'Thie 3'3dalfchiaK ti fiaifait pxb- 
vifio0i:tait. not a. imitLio£'any:.Mme;::bptnther imfenf. 
Celladig all the clfaidba^ ;f hat^cfth ^yufiiBMy bei Wemed 
to, fte'cbmputationls^'^/be Made^ai itfae <v^hik!^tlfe 
t}me/pf cQri)puting,a|i(tj|l^r(^i6 iiOtfligi^iGA )n^ b}i tH^ 
aa in tiiisrefpe^, berv^^n the -^fffifi «ad i^ H^^ 

' by thofe claufes. The word refidue has a 
10 clear 
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iSio. dear meaning ; it refers not only to the futn at die XM% 
\^ ATi'oa-^ ^^ ^^^ death, but it draws along with it the intereft : the 
nMGtMiRAL ad does not in tertns fay, whether the duty istobef 
u.G.CAVuf. charged upon the amount ^ the deathi or upon the 
***** amount by accretion ; the defendant^ therefore^ ought to 
fliew that in this cafe a different meaning belongs to thei 
word. The law could not fix a time ; many circum- 
ftances might embarrafs and delays as has happened iit 
the prefent cafe ; and in the mean time eftates may in-^ 
creafe by dividends or by intereft } but they may alfo 
decreafe : fuppofe the refidue to be j?2o,ooo in the 
three per cents f which were at par at the teftator'a 
de&ith, and before the deUveiy of the note they iall 
50 per centf would it be right to charge the duty u^n 
the ftock at par as at the time of the death ? The Aftor^ 
ney General would then be told that the tSt did nof 
fay fo } or if a valuable houfe, worth jf 10,000^ w6re 
burnt down the day after the teftator's deathi aiid the 
materials were only worth £100^ would it be right td 
charge upon the jf 10,600 ? Hel'e jfi 0,000 was lying 
at the buikers ; if the bank had failed, Is the full duty 
to b^ paid, Mio only one penny in the pbund be ie« 
covered ? Take the cafe of a kafe for three Uves^ taA 
-die two yoimgeft die off, muft you go back and cora^ 
pute the value as on three lives, tirhen one only <^f 86 
years is left ? If taken from the death in fuch inftanees 
of decreafe, it would be evident oppreiion } but it is 
quite indifferent to the' legatee, whether the dtfty be 
taken at the death, or ten years afterwards, he pa^ 
the fame ; if taken immediately, jffio only is paid, if 
he waits ten years, that would ghre £$ mtefdl, and 
then £1$ isdemanded ; yet he ftill pays o&ly the dixo 
' whidi he fhould have paid originaRy. The public had n 
^ght to the ^ro at fffft, and fo have they to tbie 
.profit made by that jKio, after it had legally vetted kk 

gavtnmienk 
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govenfment. Upon the whole, therefore, we sure of 
opinioii that the conftrudion omtended for by the q^^^r^^^^ 
Crown 18 the leaft inconyenient ; in no cafe can die le* »>▼ Giirt»Aft 
gatee be out of pocket by it ; and, by the other con* u. o. Catmi* 
ftrudion, the pubtic would be inconvenienced, as it ^*** 
would make it the intereft of the executor to delay. In 
cafes of diminution, it would be great hardflrip and op* 
preffion to compel the party to pay upon the refidue at 
the death ; in cafes of augmentation he can be no lofer, 
whedier he pay the fimple duty at the death; or the 
duty, and the intereft made upon it, ten years afterwards^ 

Judgm At for the^ Crown. 



fSiow 
The Kaf a v. Villsr*. 



'THE defendant bad been a diftiibutor of ftamps for Ti»dMririi 
part of the county of WaruiA^ and was, by an in<* pcNmatf • ttpoa 
quifition, dated the 3iid:Y4^'' 1806, found indebted J^i^lo 
to the Crown, in the fum of j?i9«oa9. lax. ^d. whes^ SSJJ^i^ 
upon an extent iffued Co . the iheriffii cf * the dty and ttac 
county of. CotMdrf, whot fieizid^ among other things; 
tarbus parceb o^ ftailips, amounting in. value to the 
fum 6f J^io,53r* ^x* %d. And by an order of thb Coorl^ 
the Iheriflb had beeti <£re£ted to deliver over to Wittiam 
Wdkerfirce Bird^ who had been appointed to fuccesd 
FZjbiv, as diftributor of Aamps^ fuch of the ftamps afc 
were in ufe for dlftribution, and to deliver up fuch as 
were not in ufe, to the CommifEoners of Stamps to be 
cancelled, but fubjed to the flieriflPs poundage. 

Damcey^ on behalf of the fureties of Villers^ had, in 
the courfe of Hilary Term laft, obtained a rule to fliew 



caufe 




CASES IN THE EXCHEQUER. 

Caufe^ why t)ie former rble, fo far as it r^ipt&eA the 
ih^riff's poundage) fliould ndt.be difchargied ; (^hi^ vw 
oj^fed by the Solicitor • General aAd Dbmpkr on th^ 
p9rt of the ^eriffs;. and fapported by Dauncey and 
aarke. 

j.MACpONAiiD Chief Barmj thia day, delivered the 
}ttdgtnent df thff Court. Thi9 i^ an application tcr dif' 
cbai^ io much of an order, which 'hini been^ obt^iined 
t>y.;the,. AttQ^iey.^Qenerai, as regarded thQ .SbckigV 
pdundage ;. 4nd if ^. mat^aj; ifl^.ponfideringjfiitcacder^ 
tfl^Qblerve^ that it weia . n^ade '^ U{H>& the raoli<>iiTpf ^&'r 
4- ,-Pttt^f' A4K>ra?y <l*Mral, on behalf of His Majefty/* 
The fureties afk to annul the latter part of this order : 
looking at the language of the bond, we fee that Villers 
was "entrufted and employed to diftributej" by this bond 
he was a mere fervant : lootUTo at the language of the 
inquifition and extent, particularly the inquiiition ; he is 
-* there ftated to be " pofleifed of and entitled to'* 
* feveral goods, (thai is his prJrMe^^pt*operty,) and to be 
poffeffed of (but not entitled to) divers quantities of 
"* .,'"!!. TO^ltu^ &cl^ Thjffiidtewer of thd i&quifition^ ^oes nbt 
venture to ^fey^ that bewsL&^^tifte^'to^them : «h4 flamps 
in &A iu^e «fi no ^iuev bat '^-^ ^^r; till - ulMtl tbi^ 
canmifOoneES may, and^ofckn*>do, «fcier ttb^'ilouip:, iaii4 
Usey inftanOy S^eahnecf n6:vd)bdr wlUh^'pra6ti<re*a)fD it 
ft^iBd to b0' thvs t v^^ Wh'ed a^tiftrilriicw iiisi^tyflf^itcd 
t6' him cenainl f^mps^^ (acAlAor ity^ alU'iftfeHis and 
fmpofes) ^^ fae dedo&s : foa^ akd s t^atf - pe9f 'Onh*^ * «b« 
cjci£t conduct oif'k^dM'h^'*Sh& fhen wag '<SeaH^the 
King's pDD^erty^ jqbe Aamjis^ere-enlruiled tol^'iTf^ 
%uc the pnipeity'Ws ^ev^r'^odf df the ([}ro«^'n{ and 
it was dii>e6ted tb b6 pud d^rtb the iiew diftoltar^&r, 
^ ftill bcbngihgvto: the Cfo\^n ) an^ thofe th« ttreire 
not in ufe '^frere of ho value. Then ttpdtt ' Jp!«<>p*wy io 
.fituatdd^ can ♦ a^ Aeriff be en(4tl^ to his pdCtftds^e ? 
Certainly noc lipon the £kig%^ |fr&p^tty ; ' fer he did hoc 

affift 
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affift the King at all. The fureties, therefore, are en- 
tkied to have the latter part of this order annulled. 

The rule made abfolute. tgainft 




J 



Ex parte The Borough of Liskeard* Scmedaj. 



AN infiiper having been fet upon the townfiiip or ^'","?J^^^ 






fuffi. 
the 



borough of LiJkeardyXn the county of Cornwall ^ at R'-ceivw Cent- 
theinftance of Charles Rajbleigh^ Efq. (Receiver Ge- -ccoum before 
neral for that county) for the fum 6f ^402. 9- 9- as the I^V^lhifhtmlo 
alleged deficiency of the colleftors, on account of the ^^^ '"^"^"^^r^ 
aid and contribution ad (f) for the year, ending uipril the account is 
the 5th 1799 J the to wnfliip ^refilled the procefs, on the pTfleTwichia 
grounds that the Receiver-GeneraPs account had not ^* ""*" 
been declared and paiTed in due time. 

By the former ads of parliament, it was enaded that no 
receiver (hou Id be allowed or admitted in his accounts 
to fet infuper or charge any place for monies in arrear 
and unpaid, unlefs fuch account were declared and 
pafled in the Exchequer, within two years. And by the 
42 G. 3. c- 42. f. 13. it was made lawful for the auditors 
lo pafs and declare the accounts of any receiver of the^ 
duties charged by the aid and contribution ad, at any 
time before the -5th of April 1803 ; but the 14th fedion 
provided that no receiver fliould be allowed to fet infuper 
in his account for any of the faid money, which fhould be 
unpaid unleis fuch account was declared and paiTed within 
three years. In the prefent cafe the Receiver fwore to his 
accounts (under a commiffion direded to commiffioners 
n the cou nry of Cornwall) on the 4th of April 1803. 

(/) 38 G. c. 16, 

H A rule 
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1 

1810. -A. rul« having been obtained for the Attorney General 

' ■ " »■ ^ to (hew caufe, why the infuper (hould not be difcharged ; 
The Borough it was oppofcd (the 2ift of June iScq) by the Solicitor 

usKSARo. Q^^^f.^1 j^jj^ Abbott^ and fupported by Dauncey and Eaji. 

Macdonald Chief Baron, this day, delivered the 
judgment of the Court. Th^c queftion in this cafe is, 
whether the Court fliall relieve this townfliip from the 
infuper which has been fct upon them by the Receiver 
General. The Receiver General was reftrained by the 
former a£ks from fetting infuper, unlefs his accoimt was 
declared and pafled within, two years ; and by the 
42d G. 3. the time for paffing and declaring his ac- 
count was increafed to the 5th oi April 1803, for the 
duties raifed under the 38th G. 3. and he was allowed to 
fet infuper, provided fuch account was pafled within three 
years. The method purfued with refped to the Receiver 
General's account is this: After he has made them up, he 
is fwom to the truth of them either before a Baron, or be- 
fore commiffioners appointed by a commiflion iflued out 
of this Court ; they are then fent to the Auditpr's office, 
where they are copied on parchment^ and then declared 
before one of the Barons ; but it is uncertain how foon all 
this can be accompli/lied. In thiscafe the Receiver General 
fwore to his account only on the 4thof ^/r/7in Cornwall i 
it could not, therefore ; ic was phyfically impoifible that 
h (hould be here in time ; he did all that he could there ; 
and I am aware that Receivers General think it fuffi- 
cient, if their accounts are fworn to before the 5th of 
April, and it may create a difficulty ; but it is nothing to 
us, that the pradice is wrong ; we cannot get rid of the 
exprefs words of an aft of parliament. If the Court 
fiiould deprive thefe perfons of the benefit of the aft, 
what apology could they have for fo doing ? They 
would fay that it was the plain import of the aft, and 
that the Receiver General might have fent up his ac- 
count early enough to have been declared and pafled in 

due. 
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due time. We cannot fet afide thefe words, although I 18x0. 
doubt whether they were underftood by the drawer of ^"^JJ^^;^ 
the aft; what was meant, perhaps, was what has been TheBoaowoH 
done, namely, that the Receiver General (hould do all, 
that is to be done below, before that time. But the 
language is ezprefs, and here it was ptiyfically impoiE- 
ble that all could have been done within the time pre« 
fcribed by the aft. The word " paflW can have no 
meaning in this ftage of the bulinefs ; till the quietus the 
account cannot, (Iriftly fpeaking, be faid to be pafled. • 
This may be worth the confideration of the legiflature, 
who can at any time fet it right, and quiet the Receiver ; 
but here the Court is compelled to fay, that the infuper 

muft be fet afide. 

The rule made abfolute* 



Dingle v. Rowe. ^;gi; 

'piE Solicitor General moved, on the part of thede^ S^tSa*^ 
fendant, to enlarge publication till the firft day of m*' commiifio* 
next term, and that the defendant might be at liberty to fen^anc't Ait. 
fue out a commiffion to examine hiis witneffes in the '**'^' *^*'*^ 
country, dire&ed to the fame commiffioners as were 
named in a commiflion heretofore fued out by the com* 
plainant, returnable without delay. 

This motion was made upcm an affidavit of the de* 
fendant's folicitor, that the depofitions already made in 
the caufe had not been feen, read, or heard read by 
him ; neither had he, nor, as he believed, had the de* 
fendant been informed of or made acquainted with the 
purport or contents of the iaid depofitions } and alfo 
that the defendant had feveral material witnefies to 
examine. ' 

Leacb obje&ed to this motion, that the affidsvit did 
lot ftateany reafon why the defiendant had not^e^amined 

H a thcfe 
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tSip. tbeTe witneflfes on the original commiilion ; and con* 
^ n "'"" " ^ tended, that to induce the Court to grant this induU 
againft gcnce, the defendant ought to (hew to the Court, by 
affidavit^ why he could not examine his witnefles upon 
the plaintiflF's commiflioni 2 Fowler j 145. 

The Solicitor General. No inconvenience to the plain- 
tiff can arife from the Court granting this application, 
as we are willing to bear the whole of the expence, and 
as we have already fworn that the contents of the pre* 
fent depofitions are wholly unknown to us. 

The motion was allowed upon payment to the plain- 
tiff of the cods of this application, and the expences of 
his attendance on the new commiffion, in cafe he fhall 
not examine further in chief, but fhall only crofs-ex- 
amine. 



tirtimiTda^, Brookland V. GoLDiKG and others. 

July a th. 

liable to coiu. reftcd, and. having been afterwards withdrawn by 

the plaintiff, were taken pro confejo ; the caufe now came 
on for further dire&ions, and tiie only quexlion was with 
regard to cods. 

Leach and Halt for the plaintiff^ contended that, as 
the two preceding vicars had each received for the fpace 
of forty-five years a compofition of one fhilling in the 
pound, in lieu of all vicarial tithes ; and as the modufes 
contended for were more rank than any that had yet 
been eftablilhed, the defendants were not entitled to 
cofls, although the plaintiff, being frightened at the 
expence of going down to trial, had withdrawn the 
iffues. 

Macdonald 



TRimrr term, ^o george ni. 

Macdovald Chief Baron. No man will come into 
Court with a clear cafe againft him,- therefore in all 
cafes there mud be fome doubt which would preclude 
us from giving cofls in any iadance ; the weight of the 
expences attending an iiTue, (hould have been conlidered 
before the piaintiflF filed his bill. 

The bill difmifled with cofts. 
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I8IO. 



V^ *^. t'L Evans v. Brown. 

A tranfad^on of npRIS was a bill filed by the brother and heir at law of 
^iHlagt^iht the vendor, for the purpofe of fetting afide the fale 

^^e*^ound ^f certain lands in the county of Carmarthen j on the 
of inadequacy of orrounds of the inadequacy of the confideration, the re- 
the teiHdrn Se- lation that fubulted between the parties, and the mca- 
tilt^^^ndthTin pacity of the vencfor. The eftate fought to be reco- 
v^d^Mei^f vered by this bill confided of about 310 acres, and was 
refufcd, neither Jet in the year 1792, when it was fold to the defendant, 

of the grounds r o • t^ i r r 

having been luf- lor £4*/ per annuTti^ viz. Dynas on leale tor 2 1 years 
. fici.entij made ^^^ Mtcbaelmas X789, at ^21 ; Clynyar on leafe for 

one life, at £i7,\ Havodnog on leafe for two lives, at 
^4. I cs ; all which lives were in being at the time of 
putting in the anfwer ; and the remainder of the eftate 
. had, fince the time of the fale, been only raifed one 
guinea per annum. For the plaintiff one wimefs fwore, 
that in the year 1794^ if the lands had been out of 

leafe> 
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leafe, they would have been worth /1500: Six other 
wimeffes ftated the annual value in 1792 to have been 
from ^95 to /140 ; and according to their teftimony, ig^ini^ 
the lands, at the time of their examination, were not worth 
to be let more than £1$^ per annum i and their value 
to be fold, was eftimated by them at from ^2500 to 
/300C. For the defendant two furveyors, who were 
Ihewn the eftate in the year 1797 by the vendor, ftated 
the price to be fair ; as did five other witnefles, one of 
whom faid> it was more than he would have given at 
that time. The eflate was mortgaged for /350, and was 
fubjeft to an annuity of /15, payable to the mother of 
the vendor, at that time aged .7 8, and who died before 
any inftalment became due from the purchafer : the 
confideration given by the defendant was jf 300, and an 
annuity of /40 to the vendor for his life : the vendor 
at the time of the fale was 46 years of age, and he lived 
1 1 years afterwards, and always expreffed himfelf pleafed 
with the bargain : the annuity was not fecured upoa 
the eftate ; and a fine was levied by the vendor, although 
be was feized in fee and unmarried. As to the relation, 
which fubfifted between the parties, the defendsyit was 
proved to have entered up judgment for the vendor in 
a fuit, which had been carried on by an attorney of the 
name of Jones y to whofe bufinefs the defendant had fuc- 
ceeded, and ^83 was deducted out of the purchafe 
money for the payment of the bill on that occafion ; and 
be once afterwards did fome profeflional bufinefs for 
the vendor ; but Mr. Lewis ^ an attorney, and who was 
awitnefs to the deed, proved that he read it over, and 
explained it to the vendor, before he figned it, who per* 
feQly comprehended it, and was much pleafed with the 
bargain. With regard to the incapacity of the ven- 
dor, the witnefles for the plaintiff depofed to his being 
in conftant habits of intoxication } that he once fhot his 
own cow for breaking through a fence } that after a 

K 4 ' hard 
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1810. hard rain, he had gone to a top of a mountain to cut a 
^-^^ — ^ trench from one, puddle to another ; and that he had 

Mgainfi always told his landlady that he was 47 years old. For 
the defendant it was proved that -he was fober at the 
time of executing the conveyance, and that he was of 
a Jlrong mind ; and the clergyman of his parifh depofed, 
that he was in the habit of attending church regularly, 
and that hp frequently took notes of the fermon, and 
would often, at the end of the week, repeat part of it ; 
another witnefs alfo depofed, that, when he was pnrifli 
officer of a neighbouring parifli, the vendor managed 
his accounts for him. 

Clarke and Cooke for the plaintiff. There are three 
grounds for fetting this tranfa6\ion afide, either of which 
will be fufEcient. It i;s clear that this could not have 
been a fair dealing ; the vendor was in the conftant 
habit of intoxication, and therefore eafily impofed upon, 
and being at that time in diftreflfed circumftances, he 
probably applied to the defendant, as his attorney, lo 
relieve him from his diftreffes : this tranfaftion took 
place in the year 1792, a long time ago certainly; but 
it is eafy to account for nothing having been done in it 
earlier, by the conftant intoxication of the vendor, and 
his inattention to his affairs. The value of the eftate at 
the time of the fale, was at leaft «&i,5oo, and if you 
allow ten years purchafe for the annuity of ^40, that, 
added to the £6^0 paid down, will only amount to 
^^1050 ; and as to the mother's annuity, (he died of old 
age before the firft inftalment became due ; bt fides, the 
annuity granted to the vendor was not fecured upon the 
eftate ; there was only the perfonal fecurity of the de- 
fendant, who might have fold the eftate, and quitted the 
country ; a fine alfo was levied, which is remarkable, as 

Erans was feifed in fee and unmarried ; there could 
therefore be no dower, or eftate tail to be barred. AH 

this affords very ftrong prefumption that the defendant' 

knew 
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knew that he was doing a vety fufpicious thing: There 1810. 
are many cafes to (hew that a Court will interfere 



Evans 



BrowM. 



where a confideratioa fo inadequate has been given (^). jigamft 
The defendant here being the at<^orney ^f the vendor, 
ought to have given a full confideration for the eftate, 
otherwife he will not be pf^rmitted to hold it ; a Court of 
Equity will in fuch cafe fet afide the fale as a matter of 
courfe : the defendant had been a clerk of Jones , who 
is admitted to have been the vendor's attorney, and 
upon his deceafe not very long before the time when 
this tranfa£kion took place, the defendant fucceeded him, 
and was employed by the vendor as his Attorney, and as 
fuch he ought to have done the bed for his client, and 
inftead of buying his eftate at an under rate, he fhould 
have fought for another purchafer (J?). Many inftances 
of weaknefs in the vendor have been fhewn ; and Lord 
Tburlowy in the cafe of Garijide v. IJhcrwood (r), faid, • 
*' the inftances produced, though in themfelves ridicu- 
lous, yet being produced by fair people as fatisfying 
their minds, are fufficient to convince me of his weak- 
nefs/' It is not contended that this can be decided with- 
out further enquiry : contrariety of evidence muft be' ad- 
mitted, but the weight preponderates in favour of the 
plaintiff, and it is fubmitted that the fame iffue fliould be 
direded. as was direded by Lord T burlaw in Gartjtde 
Y. IJberwoodj to enquire into the value of the land, and 
the payment of the confideration, and alfo to enquire as 
to the ftate of mind of the vendor, and the relation that 
fubfifted between the parties. 

(a) Clarkfon v Hanway, 2 P. Wms. 203. Filmer v. Gc»tt, 7 Bro. 
C P. 70 Bennett v* Vade, 2 Atk. 324. Underbill v. Horwood 
10 Vef. 209. Gwynne %>* Heaton i Bro. C. C. I. Heathcote 
«. PaigDon, 2 Bro. C. C. 167. 

(b) Harris *o. Treminhere, 1 5 Ves. 34. Glbfon v Jeyes, 6 Vcs; 
266. Huguemia v. Balely, I4 Ves. 273. Fox v, Mackretb^ 2 Bro. 
C. C. 400. 

(0 I Bro. C C. 558. 

The 
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EvAMt 

Againft 



The Solicitor General^ Dauncey and Wingfieldy for the 
defendant. This bill feeks not only to rob the defendant 
of an eftate, which he has been in poiTeflion of for 1 8 
years, but alfo of his charafker; and contains many 
charges of an acrimonious nature. The defendant i$ ac^ 
cufed of having, in the charader of the vendor's attor« 
ney, got pofTellion of his eftate at an under value ; it ^ 
is fwom in the anfwer that the purchafe^as made at the 
deiire of the vendor : it is alfo charged that the annuity 
was not paid ; but the receipts dowti to Evans's death 
have been produced. As to the three grounds upon 
which it is attempted to fet aiide the bargain, mere in-t 
adequacy is not of itfelf fufficient to do fo, Fonb. Eq* (d) 
Moth V. AtwQod (e). The cafes quoted are not aj^licable 
to the prefent, they only fhew that a Court of Equity 
will interfere in cafes of fraud ; the lad cafes as to in« 
adequacy are Mortlock and Buller (/), and Burrows v» 
Locke (^), and in thefe, though the price was admitted to 
be inadequate, yet the contraS: could not be fet afide« 

[Mac DONALD Chief Baron. I remember a cafe befors 
Lord Thurlowy where an eftate of Lord AUngdon had 
been fold under a decree of the Court, and, owing to 
grofs negledt, the inadequacy was very great, yet he 
was extremely unwilling to fet afide the contrad ; but 
at laft confidering the Court a$ truftee for the property, 
and that it was not unufual to open the biddings^ be 
with great reludance ordered the biddings to be opened. J 

The vendor here lived 1 1 years after the fa|e, an4 
iiotwithftanding the charge in the bill, no evidence ie 
given of his having at any time expreffed himfelf at all 
diflatisBed with the bargain ; and even allowing the con* 
fideration to be inadequate, may not a perfon, perfe^ly 
competent, difpofe of his eftate for lefs than its full va* 
lue ? but as to the real fa£t of the value, it is proved 

'(</)P.u6. (*)jVe(.a4S. (/) 10 Vcf, 2sa. (f) lo Vef,47i, 

that 



.^ 




MICHAELMAS TERM, 51 GEORGE III. 

that the eftate let for only ^47, the intereft of the mort* 
gage took oflF out.of that ^17. 10/. befides the mother's ^^^^^^ 
annuity, who, though 78 years old, is proved toliave agamft 
been bale and heany at this time ; fo that in lieu of 
^14. 13/. the vendor immediately received /40 per 
antamj befides /!3oo in hand \ and yet this bargain is fo 
pregnaht with fraud, that the « Court is called upon to 
&t it afide on account of inadequacy. As to the bond 
fbr fecuring the annuity, it is a circumflance, though but 
z flight one, againil the defendant ; it is not a badge of 
fraud, nor a feature in the cafe fufficient of itfelf to fet 
afide the fale ; it would have been better if it had beea 
lecured upon the land, but it was regularly paid ; 
the defendant was a very refponiible man ; and the ven* 
dor content with his perfonal fecurity. It is alfo con« 
tended that this conveyance mud be fet afide on Account 
of the relation that fubfifted between the parties ; it is 
laid that the defendant, as the attorney and confidential 
agent of the vendor, got round him^ in that charader^ 
and induced him to make an improvident bargain ; but 
the evidence merely proves that he once only before this 
Craniadion entered up a judgment for the vendor, in a 
foit, which had been previoufly condufbed by his prede« 
ceifor Jones ; we agree entirely upon the principle of 
the cafes quoted upon this point \ but the prefent does 
not come within them ; they, in fad, merely fhew that 
a Court of Equity will look with anxiety into cafes, where 
the party, who becomes the purchafer, is either the 
confidential attorney for all purpofes, or fo immediately 
ccHinedfced with the eftate in quefiion, that he ought to 
have made the moft of it for his employer's benefit, A$ 
to the incapacity of the vendor, the plaintifi'^s witnefies go 
no further than to fay, that be, was in habits of intoxi* 
cation, and, when drunk, incompetent to bufinefs : the 
defendant has (hewn that he was fober and competent 
at the time of making the faki and the attom^ whom 

' he 
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i8ro. lie fent for to examine the deed, and who afterwards 
* „ -' witneffed the execution of it, fwears that he was of 

Evans , ^ ' 

ajaina ftfong ntlnd and not to be impofed upon ; and even the 
"* plaintiff admits that he was fufficiently competent to 
make leafes, but not to fell his lands. 

Clarke in reply. This cafe has been artfully divided, 
but the three points ought to be taken together. It is 
faid that ' the defendant was not the confidential attor* 
ney ; but where is the diftindion between attorney and 
confidential attorney ? if he was the attorney of the 
vendor, he was his confidential attorney ; and the cafes 
cited fhew the principle, that Courts will proteft a client 
from his attorney : the defendant having fucceeded to 
the bufinefs of Jones^ put himfelf in the fame fituation 
toward Evans as Jones had been in ; nor do we find that 
the vendor ever employed any other attorney ; for it 
does not appear that Evans himfelf called in Lewis^ and 
if the defendant fent him, it muft make much againft 
him, as it would (hew that he knew he was dealing 
with a very weak man. Had Lewisy in fad, been the 
vendor's attorney, he would have told him that the an- 
nuity ought to have been fettled on the land, and that it 
was unneceifary that he fhould levy a fine : all that is 
known of this tranfadion, is that the eftate was con- 
veyed privately ; when they treat for the fale, we find 
no perfon prefent, we hear of no previous valuation, no 
advertifements ; and out of the amount of the purchafe 
money a large fum is deduced for law bills^ Thefe 
are flrong grounds for an iffue to try whether the de- 
fendant was attorney or not. The rent, at ii^hich the land 
let at the time of the fale is no criterion of the re^I va« 
iue ; all the plaintiff's witneffes ftate the confideration to 
be inadequate ; and the furveyors, upon whofe teftimony 
the defendant fo much relies, only fay in general 
terms, that the full value was given ; but they do not 
fidd what was the value ; they certainly muft have made 

n valuationt 
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a valuation, and if that had been in the defendant's 
favour, he would have produced it. As to the compe- 
tency of the defendant, it is quite impoOible that a 
perfon of fuch notorioufly drunken habits could have 
been fo clever a man, as the defendant's wirneffes repre- 
feiit him to have been:. on this head, therefore, it is 
evident the defendant's witneflbs have endeavoured to 
Impofe upon the Court. But the plaintiff has a right 
to have all thefe circuuillances connect jd together; aad 
under thefe, I truft the Court will think proper to dire3; 
further enquiries to be made. 

Macdonald Chief Baron. This cafe comes before 
us under very unfavourable circumftances in every re- 
fpecl, feeking to undo a tranfadtion, wirTi which the 
party to it, during the ii years he lived, al^vays ex- 
prcfftd himfelf pleafed. It is incumbent on the plaintiff 
to Ihew that one of the three grounds is clearly made 
cut, either the incapacity of the vendor, the inadequacy 
of the confideration, or that the party was the aitorney 
of the vendor ; clearly, the defendant's method of en- 
quiring is the true method, not whether he drank, but 
whether drinking crippled his underftanding ; the plain- 
tiff ftews that he was frequently drunk; how is that 
met ? Not by denying that he drank, but by fliewing that 
when fober he was an intelligent man, and of a ftrong 
mind; the weight of evidence therefore is with the de- 
fendant. With regard to inadequacy of price, it is not 
be meafured by a little on one fide or the other, by this, 
or that excefs, if fo, where fliould we caft anchor ? The 
rule is, that unlefs of itfelf it proves fraud ex ^videniid 
rerum^ by itfelf it has not the weight fuojojefled. As to 
the value of the land,. the wirneffes for the plaintiff ram-, 
ble from jC'5^^ ^^ ;C3^^^ 5 befides they are not con- 
verfant with the matter : but the defendant's furveyora 
fay he gave a fair price ; and one witnefs fays, more thcq 
he would have done. As to die being the vendor's at- 

tornev. 
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iSio. tomey, it would be carrying that doctrine to a monftrous 
BTAN8 length to fay, that having been clerk to Jones^ he could 
■8^"^ not purchafe this eftate ;. the two ' inflances afterwards 
do not make him an attorney in the fenfe of the word 
in the cafes referred to, namely, as halving a perfed 
knowledge of his affairs, and as being the perfon who 
fhould advife his client ; as to this property, the de- 
fendant does not appear to have had any particular 
knowledge. It has been faid you are to take thefe three 
reafons together, but, if bad iingly, they cannot be 
good altogether ; the bill fliould therefore be difmifled, 
and with cods. 

Thomson, Graham, and Wood, Barons^ of the 
Jame opinion. 

The bill difmifled with cofls. 



.r ^i^^V.!. ^^ Tastel and Others v. Kroger. 

ft!2l!^o^^"" J)AUNCEY moved to put in three bail in a caufe, 
large, the Court r where the debt fwom to amounted to £4^5 ^^9 ^^e 
tLn nlrTlLfl^o to juftify in double the fum, and each of the other two, 
** '« ^ ih the fimple fum (A). 

Macdonald Chief Baron. I do not know that there 
IS any line drawn with refpcft to the number of bail ; 
it muft depend upon the particular circumftances of 
each cafe. I remember a cafe, where the fum being 

(i) Eaflir Termy 33 G. 2. It is ordered, '< That in cvwy adioa 

where fpecial bail is put in, and the plaintiff in fuch adion fhall 

except to fuch bail, then fuch bail {tfhut two) fhall each of them 

«« juftify themfelves in double the fum fwom to, and marktd on the 

•« writ or procefs, by virtue of which the defendant was anciled, or 

« on which he put in bail." i Burton^ 124. Edmunds, 34. 

6 very 







DX 1 AtTCIb 



MICHAELMAS TERM, 51 GEORGR III. 

Tery confidcrable four bail were allowed. In fo large a 
fum as this is, it is a benefit to the plaintiff to have more 
than two, inafmuch as it is a greater fecurity. Tnd oh^n 

Thomson Baron. It is very reafbnable in fo large a ci^^ 
fum, though the Court would not bennclined, where the 
debt is only j^2o, to make the plaintiff feek for fo fmall 
a fum from many parties. 

The motion granted. 



Mytton V, Harris. ivL iftk 

THIS was a bill for tithes, to which the defendant had ^» • ?'«• ^. w^ 

J^iii_/fij t tt\tnt to a biU for 

pleaded that the had annually compounded with the thhes, u is do^ 
plamtiff, and paid him £2 1 in lieu of tithe of corn and o!t Ui^'time 

Benjon oppofed the plea, as being too loofe, in not a8«e«e« «»• 
ftating, either the time when, or the place where 
fuch agreement and bargain for the compofition was 
made ; and argued, that in pleading an agreement at 
law, the time and place, and wh^tner by parol, or 
in writing, was neceffary to be ftated, and to fhew that 
the fame ftridnefs was required in equity, as at law 
quoted Mitfordy Chan. Plea. 232, and the cafes of 
^torj V. Lard Wind/or (/'), Burk v. Brown (i), and Fqjier 
V. Vapi (/). 

Owen fen. fupported the plea. 

Macdokald Chief Baron. In a plea of payment, as 
diis is, it cannot be neceffary to ftate time and place. 

Thomson Baron. If flie had pleaded that (he. had 
iet out the tithes, fhe would not have been obliged to 
haire ftated when or where, nor is (he in the prefent ih« 
ftance. 

Wood Baron. No venue is neceffary in chancery 
pleadings, nor time. 

The plea allowed. 

(i) a Atk. 63a, (i) a Atk. 398. (/) 3 Atk. 587. 

HARWoom 
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1810. 



Harwood v. Sims and others. 



EvMenre of 
repuutioo. 



N^'s^Azd X^^^ ^^" ""^ ^^^ '^y ^^^ ""^^^^ "^^ Mjry?(?;i, in the 

- . county of Oxford^ for an account of fmall tithes ; 

to evidence of and the defendants, in their anfwer, had fet up a paro- 

B^ul, that the chial niodus of fixpence per acre, payable half yearly 

t^':LT 2.i Michaelmas TiVidi Lady-day. 

came wat uabic Lcacb^ for the plaintiff, obiefted to the evidence of one 

lo nay tithcft "* 

of the defendant's witneffes, that the deceafed perfon, 
who told the witnefs of the reputation in the parifh, was 
himfelf a parifhioner, liable to pay tithe, and there- 
fore interefted. 

Fer Curiam. It is impoflible to confine evidence of 
reputation in this manner ; <it that rate you would en- 
tirely cut it up. 

Another witnefs had depofed, ** That he had heard 
** from old inhabitants now dead, and whofe names he 
did not recoUeft, that fixpence an acre was always 
paid in their time in lieu of fmall tithes.** 
Leach contended, that this depofition ought not to be 
read in evidence. 

The Solicitor General^ Dauncey and Wing/icld^ for the 
defendant. If this is not admitted, it is impofiible to 
give any traditional evidence ; if the defendant had 
examined as to any particular fafl, as, for infiance, to the 
payment for one piece of land, this would not be evi- 
dence : but this is not offered as evidence of particular 
payments, it is not confined to payments made by the 
pCrfons who told the witnefs, but it extends to the ufage 
of the whole parifh ; it is general as to fad, though not 
as to time. 

Mac£)onai.d Chief Barm. This is a tradition of a 
fad, and I take this to be the diiluiftion a^ to evidence 

of 
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of reputation V if they confine it to the hSt of payment, 
it would not be evidence, unlefs the tradition that came 
with it was a reputation that that had always been the 
cafe: the eiOfence of reputation is, that if you prove, 
a' fa£t, as for inftance payment of a fum of money, it 
moft be accompanied with this, that it was fo paid in 
coofequence of a reputation. 

Thomson Baron. This comes within the general rule 
of evidence of reputation : this is not made up of hearfay 
of a particular fa&. 

Wood Baron. I have heard this evidence given at 
Ni/i Prius an hundred times, without any' objectioa 
being taken to it. 



«'3 
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Friday^ 



Baker v. Leathbs. 



■ 

THIS was an afUon againft the defendant for not re* in an ■ftkm foe 

^ moving tithes, tried before Lord Chief Jujlice T^:::^^^ 

Mansfield, at the laft aflizes for the County of JVbr- '^f^'^^^g""* 

/o/fc, when a verdid was* found for the plaintiflF, * with t»io"gh d.mijw 

y J . «inottntedto 

^150 damages. tjo/. oo 1 farm 

Frere Serjeant, in obtaining the rule to fliew cauft, .tlef 5^7 Ih^ 
why the verdift (hould not be fet afide, and a new trial ?*'"*' ^^ ^l^f . 
granted, ilated that the damages were very excemve, titbet •» i/«»tf^ 
and that the Jury, in giving fuch damages, had entirely {2fiw!iUt^ 
difregarded the directions of the learned Judge, who 
tned the caufe, and who told them, that the plaintiff was 
not entitled to receive a full compenfation for all the ^ 
damages, that the tithes might have done him by remain* 
ing fo lonj^ upon his land, as he himfelf might have 
diftrained them as ddmage-fcafant at the expiration of a 
reafonabte time. 

I B0 
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1810. ."^{^ ™^ Perkins now (hewed caufe« and contended, 

that the plaintiff was fully entitled to retain his verdid y 
lor though it was faid by Lord Chief Jujiice Mansfield 
that the plaintiff might have diftrained the tithes, as 
damage-feafantj after a reafonable time, yet he did not 
tell them what was a reafonable timo-: it was for the J«ry 
to exercife their difcretion m faying what time was rea* 
fonabl^,and what was the damage fuftained by the plain- 
tiff previoufly to that time ; and there was no reafon for 
fuppofing that they had not exercifed a found difcretion 
in the prefent inftance* The defendant has little reafon 
to' coxnphin of this verdict, as the plaintiff had requefled 
hfm to remove the tithes; agreeing, that by fo doing 
he fhould not prejudice the caufe then depending as to 
the mode of tithbg ; it is clear, by his refuting to do 
fb, that he intended to harrafs the plaintiff as much as 
ke could ; and if he has by fuch means incurred heavy 
damages, he nuift abide the confequences of ids owa 
©bftinacy. 

Frere Serjeant y and Storks^ in fiipport of the rule. The 
whole of the farm poffeiled by the plaintiff does^ not 
amount to 1 00 acres, it is therefore quite impoffible that 
the Jury, in giving fuch enormous damages as iC'5<^> 
could have paid any attention to the direfUons^cf the 
learned Judge who tried the caufe. Courts of law have 
always fet afide verdids, where the damages given are 
fo very dlfproportionate to the injury received. 

Macdonald Ciiief Baron. The Court always ex-^ 
pe£ls exceflive dapiages before they interfere to fet afide 
the verdid of a Jury. In the prefent cafe there is na 
line laid down for diHraining, but the very vague one o{ 
reafonable time, which is either a queftion of law or 
fad, — ^I think, of fad, — ^and then it has been determined 
by the jury. It is clear that the plaintiff was not com« 
pellable to remove the tithes as damage-feafant ; he is thea 
to ufe his difcfedon^ and he is in a (late o( dilemma into 




Bakee 



MICHAELMAS TERM, 51 GEORGE IIL 

wbich he is put by the defendant. This has been fub- 
nutted to ^ Jury, who were perfedly competent to (late 
the damages, and I fee no reafon for a new trial. agatnft 

Thomson and Graham Barons^ of the fame opinion. ^■^"**' 
Wood Baron. This is the firft time I ever heard 
of a diftrefe for tithes damage-feafant ; — pofEbly it may lie : 
but in the prefent cafe the farmer might have thought, 
from the conduct of the clergyman, that he was laying 
by to take advantage of any flip he might make i he 
therefore aded prudently in letting the tithes remain, 
and in reforting to the prefent adion for the damages 
be has fuflained in confequence. 

The rule difcharged (a). 

[a] la the cafe of WiKami amd Atwiher t. Lodner, 8 T. R. 72 • 
it was decided upon the authority of a cafe in i Ld. Raym. 1879 
that the owner of the land could not turn in his cattle^ though the 
tithes remained more than a reafonable time upon the land. See 
aifo 3 Bulftr. 336, and Toller on Tithes. 71. 



The following Rule was made by the C!ourt in this 

Term: 

GENERAL RULE. JS!^^^ 

JT Is Ordered, That in bailable a£dons, where the Aitohan •■• 
fum fwom to exceeds i^iooo, it ihall in future be ^^^^^^^'^ 
fttfficient for the bail to juftify in £1000 above the fum 
Amu to. 



THE END Of MICHAELMAS TERM* 
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SERJEANT'S INN HALL. 



1810. 



The King v. Bowles and othen. 



Dtumhtr lOtb* 

Tvo cxtentt 
IbmiiSifliied 
iMbil A. sinI 
sDeBt«otin aid 
ioCtfanocbcr 
county agsfftft 
B forthclJine 
ftinu. B. pa*d 
the whole debt, 
fiviii^ notice to 
the ihcnflTto 
retain the mo* 
aey till the 
leplityofthe 
etuat hi aid eras 
tried; after- 
wards A. paid 
part of the 
9oaey te B. m 
conieqveiK* of 
an amngement 
aaMog^^hem. 
folvet. The 
ihtrifT who took 
the tnquifitioos 
agjtoft A. it not 
•nclclei to any 
ihareofthe 
fwadafe. 



m 

T^WO extents having iffued into Wilfjhire againft the 

defisndant, the firft dated the iixh of July 181O9 for 

4^24,167 ly. 3^. and the other for ^31,983 6s. 2d. 

dated the 6th of Augujl folbwicg^ the fheriff, on the 

7th of Augtijl^ took, inqiiificions of the property of the. 

defendants on both the writs. Immediately after the 

taking the inquifitions a negotiation commenced between 

the ailignees of the defendants and the alBgnees of 

Brkkivood and Company, againft whom extents in aid 

hadiflned to cpvcr the. fame fums. On the 19th of 5^ 

icmber the aflignees of lirick^ioed paid to the fheriffs of 

London a fufEcient fum to cover the faid extents, and at 

the fame time gave them notice. In .wijtkig, to retain the 

whole mojiey in their h^nds, until the legality of the ex« 

tent9 againft Bt icku;ood and Company was afcertained. 

The afTignees of the defendants paid to the aflignees of 

Brickwood and Company the fum of a^i 8, 1 25 14^. 11^. 

in confequence of an arrangement among thettifelves, 

upon which the Iheriffof Wilt/hire^ on the i^xixoi OQober^ 

gave back the poflefHon of the defendants' effects. 

Datmeey^ in the courfe of the term, obtained a rulet 

calling on die flierifis of the City of London^ their imder^ 

iherifiSf cr fecondary, to (hew caufe, why it fhould not 

be 
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be rcfardd to the Deputy: Remembtaneer to apportion 
bettireefi the under-fHeriff of) Wilt/bhr and the undeN ^^ ^ 
Iheriff or fecondaty' of) the City ot Londoffj the ufual agtinft 
poo&dage on the fitd ftnn of SiS.izs 141. iid: fopaid' aniiochlll. 
by the defendants* afligpees to the affignees of Brickw$od' 
aad.GqHipany* 

Damp^ thkday ibet9«d caufe on behalf of the fherifis 
of LimdeHy and contended that the fheriff of Wihjhin 
could iK>t be- entitled to /ally part of the poundage. The 
extents here were< not againft the fame parties ; in WilU 
jhire they* were againft Bowks and Company) and in^ . 
London againft Brickwood and Company. No ilendithni ^ 
cxpunas iSEmdva this: cafe; and though > it may* be the 
fame' thing when/pEiKttes pay by the preflureof the levy^^ 
yet 'the money i which was paid by diiferent perfbns in* 
co&feqtiettce^of an extent 4nto another county^ cannot be * 
faid to have been ^ produced by> the pr^iTure of the levy 
a^inftithe defendants^ The iheriif of; Wiltfi>iri has not 
even the equity of' fapng^ that ' the defendants ' came *in ' 
and pfud.to the affigness ^Brickwmd any part of the 
mouey^ for thai wa& done fubfequently ; the whole of 
the money was paid to the fheriSs of London on the 1 9th 
of September^ and it is not alleged that the defendants 
paid their proportion till Odober ; fo that their effefls 
conftituted no part whatfoever of the payment to the 
Crown. Astoaayarrangemmt between the parties, that 
cannot at all aflPed the {h2riSs, Rex v. Caldwell (a), 
aad this. is?evenftrongetv the parties not being the fame; 
The:.whole debt here was paid to the iheriffs of London^ 
before one fixpence was levied under the extent into ' 
WHtJbirej Rex v. Barber {}>). Both vpon the rAfen-of 
the things \i:\t'vr»r$^iraegra^ and upon the authority" 
of.thecafeSy theflieriffii oi London are entitled ^to the'' 
whole {MM&dage. 

« 

{a) I Anftr. 279. (*) 3 Anftr. 717. 

6 Dauncfj 
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Dauncey in Alport of the rule. This cafe differs from 
thofe, where the iheriff proceeds adverfely : in fa£b, the 
payment of this money was not a completion of the levy, 
as it was accompanied with a notice, which muft be con- 
fidered as making it a conditional payment : the arrange^ 
ment alfo was propofed previouily to the payment, though 
not concluded till afterwards ; and this cafe turns upon 
that arrangement, and ought not therefore to be governed 
by the cafes quoted from An/lrutber ; as to the money 
not being identically the money of the defendants, it was 
fubftantially fo ; and though the parties might not be the 
fame, yet the debt was. 

Macdokald Chief Barm. It appears to me that the 
Iherifis of London had completed theu: levy, and, I think, 
their receiving the notification makes no fubftantial di£i 
tindion ; the effe& was fecured by their ad, and they 
are therefore entitled to the whole poundage. The ar« 
rangement was entirely between the parties themfelves^ 
with which the iherifis had nothing to do. 

Thomson and Wood (a) Barons^ of the fame opinion. 

The rule difcharged« 



2>temlerllttu 
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AuBERT and others v. Jacobs and others. 

^HIS was a motion for an injundion upon c^pening 1^ 
material exception^ under the following circum* 
(lances: 

The plaintiffs had infured two veflels^ with thek car- 
goes, to South America^ which having been captured ^ 
the defendants brought thdr a£tion at law upon the 
policy ; whereupon the plaintiflfs filed this bill for a dif* 
covery, and upon the coming in of the anfwer this motioa 



(a) MftnU GftAH4M B. 



was 
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was made, on the ground that the defendants had. not 
fufficiently anfwered to that part of the bill, which charged 
them ^ith infuring to a greater amount than the vahie 
of the cargo, inafmuch as they had only ftaied that die 
cargo was worth £% 1 3O00, ^* as dated in the invoice." 
The only charge of fraud in the bill was, that the cargo 
had been fold in ^uth America previous to the capture. 

Leacb and Lovatt^ in fupport of the motion, con- 
tended that fuch an anfwer was infufficient, as the de« 
fendants had not fwcMn diredly to the real value ; nor 
had they fwom that that was the true value, according 
to their knowledge or belief. 

The Solicitor General and Wilfon oppofed the motK>n. 

Macdonald Chief Baron. The nu^terial point now 
contended for, is that the real value was not fo great as 
the fum infured ; the defendants declare pofidvely the 
value according to the invoice ; in a valued policy, as 
tlus was, the infurer is precluded from entering into the 
queftion of value, mdefs there is fome fraud alleged : 
now as to this particular, there is no charge of fraud iu 
die bill ; the fimple queftion afked of the defendant is, 
whether there is any excefs in die infurance over the real 
value, they anfwer the valu^ is i^2 1,000, ** as ftated in 
the invoice.'^ This muft be a fufficient anfwer in the cafe 
of a valued policy, where no fraud is charged. ^ 

Thomson Barm^ of the fame opinion. 

Graham Baron. The rule in cafes like the prefent 
18, that.it is not enough to charge that the real value 
is ihort of the infurance, it muft be (hewn that the in- 
equality is fufficient to imply fraud ; but the only . alle- 
gation of fraud here, is quite diverfo tniuitu from the 
prefent charge. 

Wood Barm. It is cicely eftablifhed, that a valued 
policy is a legal policy, and it amounts to an agreement 
between the pardes^ that the particulars of the value fhall 

JXOl 



"9 



1 8 10. 

An BERT 

tnd Other* 
againit 
Jacob 

aadOthon. 




CASES m THE EXTHEQUElt. 

ndtbeeriqnired into ; if; th^refdr^, we (hould allow this 
niotion; it would, i&i^dr^ be to fk afide the agreeihent 



otben between the pllrties^ * Whicb We cailriof do uiilefs fome 
u^ fraixtis'ffiewik 
•* ^^*^ The' injiinftion rfefded. 
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i8xf. 

Brown v. Neave. ^T*"^^*^ 

februnry 5tn. 

j^tUGHES and E. Lowes this day (hewed caufe againft a w«tnnt of 

a rule, for fetting afide an attachment againft the ^^^^^ 
fheriffsof London^ for not bringing in the body, under "*** ■ ***^''"* 
the following circumdances : mem by laiui- 

The plaintiff had brought aflions againft the drawer, uiri^ic 
and againft the acceptor of a bill of exchange, after 
which the- acceptor executed a warrant of attorney tO| 
confefs judgment, with a defeazance upon payment of 
the debt and cofts by inftalments : the day after the ac- 
ceptor had executed the warrant of attorney, he became 
abankrupt^ and, upon default of payment of the fir ft 
inflalment, the plaintiff fued out an attachment againft 
the iheriffs, which was fought to be fet afide by the 
prefent rule. 

Hughes and E. Lowes contended, that the warrant 
of attorney was no waiver t)f the plaintiff's right of 

K aaiob 



|9CAVt» 
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i8ir. z&ion agabft the flieriflFs ; all he had done, was mere. 
y Baiww 'y taking an authority to enter up a judgment, if he 

thought proper, which authority he bad not taken ad- 
vantage of. The Court of King^s Bench in the cafe of 
Hfidg/hn v« Niqent {a\ have faid, that a c9gnovii by the 
principal, without notice to the bail, fliall not difcharge 
the bail. 

[Wood, Barm. Tou may take an affignment of 
the bail-bond.] 

Hughes and £• Lawes then contended, that the agree- 
ment being made merely by the attorney of the plain- 
tiff, without any authority being (hewn, it could not be 
confidered as bmdtng ; and at all events, it could not 
affed the aftion, to which the acceptor was no party. 

Otom jun. contrdj urged that the point had been fet 
at reft by a cafe in the Court of Common Pleas (b). and 
that the warrant of Atorney being given for the debt 
and cofts in both a&ions, it was a bar againft this pro- 
ceeding.in eufaer. 

Macdonald Chi^ Baron. Security was taken to 
confefs a judgment, and for cofts in both anions ; it 
mttft therefore be a waiver of the plaintiff's right 
againft the fheriff in both. As to what was faid with 
regard to its being the aft of the attorney only, as it 
does not appear that it was afterwaids difowned by the 
principal, it b clearly binding upon him. 

The rule made abfolute. 

(*) 5T.R.a77. I 

(h) The King V, The Sheriff of Surrey, i Taunt 15^ 
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ttiu 

Rms on the Demife of Ghambbulain <;. Lloyd. ^ — ■>* ■!/ 

SatyrJaj, 
February 9th. 

DY an indenture^ bearing date At^ft the 27th 1786, a reckaiin t 
made between the defendant on the one pan, and the^ [{^f^^ j^^V 
Icffor of the plaintiflf on the other; •*the defendant "••**'^''**f 
<< did demife, leafe, grant, fet, and to farm let to Cbanh * tenure «//^« 
** berUunj all that meffuage, &c. fituate in the parifli of « l^r'^J^** 
« St. Martins in the County o{ Pembroke, late in the oc- ftTcfmindSi 
•* cnpaticm and tenure of ■ ■ Phillips^ and his under* ^^ the leOee 

** . . -'^ ' was not In pof- 

** tenants, and now m the occupation and tenure of feflion, fo •• to 
^^ Cbamberlainy and his undenenants ;" babindum to 7tfSn}u^^f 
Chamberlain for three lives, at the yearly rent of 80/. ^^' 
The leffor of the pbintiflf continued to occupy the pre- i^l^TeiSv^ 
mifes fo demifed, till the 4th day of May laft, when pof- ^^^ ^ Vffi 
fef&on was given to the defendant by the iheriff, under 
a writ of pofleifionj in confequence of si }udgikient re- 
covered by him at the Spring Great Seffions for the 
County of Pembroke ; and this ejedment was brought to 
regain the pofleflion of the premifes. 

Upon the trial at the laft aiSzes for the County of 
Hereford^ the leflbr of the plaintiff put in the above 
leafe, upon which no memorandum of livery of feifln 
was endorfed ; for the defei^dant it was contended that 
the leafe was a freehold leafe, and Hvery of feifiA was 
therefore neceffary to perfeA it ; and LAUR£KC£7^/r^, 
before whom the caufe was tried, being of that opinion, 
the leflbr of the plaintiff endeavoured to prove it by the 
evidence of Peter Axton ; who faid, <^ That he applied 
^ to the defendant in the year 1786 for the leafe of the 
'^ lands in quefttod, who told him that he (hould have 
** it, if the leffor of the plaintiff would be bound for 
*' him ; he afterwards carried a letter from the leffor of 
<< the plaintiff to the defendant, who, upon reading it, 
*' £ud he had the choice between the witnefs and the 
^leffor of the plaintiff; and he accwdingly chofe the 

K 2 *• leffor 
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^* leflbr of the plaimiff ; the leafe was prepared and 
^^ granted, and I took pofleffion : the leflbr of the 
^* plaintiflF told me, he fuppofed I was to occupy, and I 
^^ did fo occupy accordingly ; the defendant made no 
" objedion ; I have paid rem to the leflbr of the plain- 
^' tiff" many times, and taken his receipts ; the leflpr of 
*' the plaintiflF was in pofleflion of five fields for two 
^' years ; I had the whole for eleven years ; I took pof- 
" feflion of the whole at firft ; he gave me pcrmiflion 
'^ to look after his land ; he had other land : he had' 
^ no other pofleflion, except by my looking after it : 
*' the leafe was given to me^ and I afterwards gave it to 
•* the leflbr of the plaintiff; this was three years after I 
^^ was in pofleffion ; Mr. Chamberlain fent me to a gen- 
•* tleman at Pembroke^ from whom I had it," Lau • 
HENCE Jujiice^ upon this evidence, obferved, that it was 
impoflible for him to prefume againft the hd provedj 
and reludantly direded a nonfuit. 

A rule having been obtained, calling upon the de- 
fendant to fliew caufe, why the non-fuit fliould not b& 
jfet afide, and a new trial granted ; jibbott in the courfe 
of laft term fhewed caufe, contending that the evidence 
of Peter jlxton completely negatived the faft of Livery 
ofSeifin having been made; and that although the 
dodrine of prefumption had been carried to a great 
length in modern times j yet no hOi contrary to evi- 
dence had ever been prefumed. The inftrument in 
queftion, being a leafe for term of lives, livery is clearly 
Heceflary to its perfection ; and the books (hew the great 
care of the Common Law as to the mode of making 
Livery {a) ; there are two kinds of Livery ofSeifin, a 
Livery in deed, and a Livery in law, but both muft 
take place either upon the lands, or within vi^w, and 
there moil be words clearly denoting that the feifin and 

[e) Cou Lit. 48. a. Com, Pig^ tit. FeoffmeDt, B« an^ Shepl^t 
Tott. 205. 

poOcflioa 
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polTeflion is to pafs from the feoSer to the feoffee : the 

delivery of the deed of feoflfment, even upon the land 

itfdf, unlefs it be delivered in the name of feifin, is not s&abft 

a good Livery. In the prcfent cafe, the treaty took '^^^^ 

place at a diftance from the lands, and none of the oo- 

toriety and ceremony, required in Livery of Seifin, 

took place. It may be faid, that the parties a^ed under 

a miftaken fuppofition, that no Livery was neceflary, 

and that therefore it is hard upon them ; I ut they ought 

to have taken care to do all that the law requires. 

The Court being defirous that it ihoulJ be con- 
fidered, whether it was neceflfary for the< leflbr of the 
plaiatiif to prove Livery of Seilin in the prefent cafe, 
the argument was ordered to (land over ; and 

Thomson Barw faid, that he wiflied it atfo to be 
coufidered, whether the Livery of Seifm could be pre* 
fumed within the time, at which ic ceafes to be neceflary 
to prove the execution of a deed. 

The cafe came on again this Term, when It was 
argued by Abbott and W. E. Taunton for the defendant, 
and by Owen jun, and D» Jones for the leffor of ihq 
plaintiff. 

Jbbott and If^. E. Taunton. In anfwer to what fell from 
lAx. Baron Thomson, when this cafe was firft before 
the Court, all that is to be found upon that fnbjed at 
Law, is in the cafe of Jfqck v. Clarke, which was an adtion 
oit over. Lord Coke {e) there fays, " If at the affize^ 
*' a deed of feoffment were given in evidence to have beea 
** made 40 years ago, but it could not be proved that 
•* Livery was alfo made, if pofleffion had all that time 
" gone according to the deed ; this is good evidence for 
*' the J^iry, and 1 would direft them to find a Livery, for 
" it fliall be under (loodi but if the Jury find all this fpecif 
" ally, we could not adjudge this to be a good feoffment 
K without Livery.** Ti^ere are manv c^fcs in >yhicb ^ 

Id) 1 Roll. Rep. 13%. 
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iSij. Court of Equity has decreed a perfeft conveyance to 
^ j^^j, ^ fupply the want of Livery (e) ; and in the cafe of Jackfan 

'again* ^, ^ockfoH if) lu thc ycar 1 734, where upon a marriage- 
fettlement (dated 1659) of lands in two counties^ Li* 
very of Seifin of the bnds in only one county was en- 
* dorfed, iheLor4 Chancellor faid. ^^ the plaintiff had a good 
^^ foundatbn ro apply to a Court of Equity, as he had not 
** his evidence to try his title at law ; and that if he were 
^* to try the caufe at law, he would dire& the Jury to pre- 
'^ fume Livery after fuch a length of time'* ; but thefe 
cafes only prove that a Court of Equity will aid a defeat 
of this kindj which fliews that there is no relief at law. 
And in principle, there can be no reafon given, ^hy, if 
execution of a deed cannot be prefumed, without proof, 
vithin thirty years, Livery of Seifin fliould. If Livery 
of Seifin is difpenfed with, by reafon of the previous 
pofleilion of >tbe leflfee, in the prefent inftance, it maft 
be by making the charter of feoffment enure as a re- 
leafe, which is clearly contrary to the obvious meaning 
of the words that are ufed. If this can be, it feems 
ftrange that no authority is to be found for it in the old 
cafes ; they are full of the neceffity of Livery, which, 
before the ftatute of frauds, was the only effedual part of 
the conveyance. Sharp's Cafe (g). TborougbgooiPs 
Cafe (b). Littleton fays, ^< Where a leafe is made to a 
^^ man to hold of the leffor at will, by force of which 
^^ leafe the leffee has poffeflion, if the leflbr make a re- 
^' leafe of all his right, &c. It is good (/).*' •• But 

{e) Biden ▼. Loveday^ cited i Vera. 196. in favoor of a teller 
lifter twenty-fiTe years poflefflon. Burgh v. Francis, Ftncby 28. in 
favour of a mortgagee, date not mentioned. Marlow ▼. Maxu^ 
Finch, 388. in favour of a marriage fettlement, date does not ap- 
pear; and Thomf/on y. Attfield^ 2 Rep. in Chanc. 2x6. alfo in fa- 
▼our of a marriage fettlement. 

(/) Fitzg. 146. {g) 3 Rep. 26. {h) 9 Rep. 136. 

(1) Co. Lit. f. 460* 

** where 
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^ where a man of his own head occupies lands at the 
** will of him, who has the freehold, and fuch occupier 
^ claims nothing but at will, a reieaie to fuch occupier 
** is void(i^)/' This is to be under ftoo.d of a tenant at 
fufierance, where a man comes to the pofleifion lawfully, 
and then holds over ; but take the two felons together, 
and they amount to this, a releafe cannot operate mi« 
lefs the party is in pofleifion, and there be a privity of 
eftate between him and the releafor ; there can be no 
privity of eftate, where there is no eftate at all ; there 
muft therefore be fome eftate in the releafee, prevbufly 
created by the releafor, or fome under whom be 
claims. 

(Wood Baron. Mere permiffion to x)ccupy is a le^fo, 
and has been determined to be fo). 

Any holding at the will of the landlord would operate 
as a tenancy at will ; but the queftion here is, whether 
the leflbr of the plaintiff had any vefted eftate, on which 
the releafe could operate } the de^d ftates, that he an^ 
his under-tenants are in pofleifion, it does not fay how; 
there is no evidence as to what was the tenure of tb^ 
kflbr of the plaintiff at the time of the leafe ; he ought 
to have ihewn at the trial, that there was a fufficient ppf- 
feffion to eftabliih fuch a privity of eftate, as would let ia 
the l^al operation of a releafe, Builer v. Duckmanfm (/j. 
It is indeed clear that whatever poffeifion he had w^ 
under the leafe, which poffeifion cannot fatisfy wha|t 
IJttfitm fays. If this charter of feoffini^ent is to operate 
as a releafe, at what moment muft it operate ? it mu^ 
&> operate at the date of it, jiugu^ the 17 th 1786, at 
which day even ^«g/4» was not in poffeifion, as he took 
poffeffion under the deed* In every common convey- 
ance of lands a kafe is made to veft the eftate, which 
vottld be unneceffary if this can operate as a releafe. If 

(i) Co. Lit. L 461. (/) Cip. J4u 1^. 

K 4 indeed 
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iSxi. indeed this can prevail, Livery of Seifin may in all cafei 
^ j^,^, ' be difpcnfed with, it will then only b€ neceflfary to cxe- 

asainft cute a charter of feoffment, and leave it to the feoffee to 
go and take poffeflion* 

Ouuen, jun . and D. Jones for the Icffor of the plaintiff. 
There is in this deed not merely a general recital, but a 
pofitive averment, that the lands were in the tenure and 
occupation of the leffor of the plaintiff and his under* 
tenants ; after execoting i leafe containing fuch an aver- 
ment, the defendant is eftopped, from contending that 
the leffor of the plaintiff was not in poffedion at the time, 
and that he was not his tenant ; this is fuch a recital of 
a particular fa£t, that the defendant mud be eftopped by 
it, SbeJley v. Wright (m) ; and Shepbard's Touch/lone (n) 
fays, '^ A deed indented doth bar and conclude either 
" party to fay, or except any thing againfl any thing 
** contained in it/' If then the leffor of the plaintiff 
was in, as tenant of the lands. Livery of Seifin was 
not neceffary, in fuch cafe poffedion would countervail 
Livery ; Livery is clearly unneceffary, where an eftatc 
is paffed or granted by way of releafe or confirmation, 
or by way of increafe or executory grant (o). No par- 
ticular words are neceffary in a releafe (/), and the word 
grant is of general extent, it may amount to a gift, 
leafe, releafe, confirmation, &c. at the ele&ion of the 
party. Befides, the defendant has alfo confirmed this 
leafe by receiving rent, which in itfelf is an eftoppel {q). 
Many cafes fhew that Courts are anxious to fupport the 
intention of the parties, and for that putpofe It is not 

(m) Will. Rep. 9. (n) p. 53, 

(0) Vio. Abr. tit. Feoffment. B. pi. 9* Sbepb. Toa. 2io. Co. 
!Lit. £^460. Cooper v. Columbeel^ Noy. ^6* Ba. Abr. tit. Releafe. 
Com. Dig. tit, Releafe. 

(/) Co. Lit. 264. L Com. Dig. tit. Confirmation'. Shep. Ton. 
314. Co. Lit. f. 531. 

(q) Co* Iau 352. a. 

too 
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too much to prefume Livery of Seifin, after fo long po& 
feffion : twenty years poQeflion is fufficiem to rai£e every 
prefumption arifing from the poflefllon of land ; it is 
evidence of a fee fimple, and therefore a fortiori fiifE* 
ciem to raife the prefumption of Livery ; much more 
ftrained prefumptions have been made (r) ; and in the 
afe of Campbell v. tVil/on (/) ufer of a way for twenty 
years was allowed to be fufHcient ground to prefume a 
a grantj that mud have been made within twenty-fiz 
years* 

Macdonald Chief Baron^ this day gave the judg« 
ment of the Court. The nonfuit in the prefent cafe is 
fought to be fet afide upon two grounds: firft, that it 
ought to have been left to the jury, under the circum- 
(lances, to prefume livery of feifin ; and fecondly, that 
livery of feifin was. altogether unneceffary^ Upon the 
firft point, it was contended by the one fide that livery 
of feifin ought not to be prefumed under thirty years^ 
the period at which it becomes iinnecelTary to prove 
deeds ; by the other fide, that it ought to be prefumed 
after the expiration of twenty, as poflfeifion for that 
length of time would bar a pofleffory a6lion ; I own, for 
royfelf, I think twenty years the bed analogy. The 
learned Judge, who tried this caufe, thought that all 
grounds of prefumption, in favour of livery of feifin 
having taken place, were removed by the evidence: 
now, it appears from the evidence, that ^xton was a 
candidate for the leafe, that he was rejefted, and the 
leafe granted to the lefibr of the plaintiff ; Axton there- 
upon takes poffeilion as his undertenant: but there is no- 
thing in all this to preclude the pofliUlity of livery of 
feifin having been made to the leffor of the plaintiff, 
though there is fufHcient to prefume that Axton himfelf 
had none. Then it is allowed^ that the neceffity for 

{r) Gtlb.EWJ. 143. 2 Saund. p. 175* note (2]. (/) 3 Eaft. 394. 

livery 
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jBit. Uverf of rdfin was fuperfeded, if there was any pofef>- 
^ ' rk. "^ ^^^ under the defendant ; and to ihew fiich pofleffion 
i^aioft the wbrds of the leafe are referred to> dating that the 
lands ^' were in the tenure and occupation of Cbam^ 
^ berlmn and hb undeKtenanu/' Now Lord Cokc (t) 
fiiys^ indeed, ^^ neithev doth a recital conclude, becaufe 
^ it is no dised: affirmation i" but from Rdl/s Abrid^ 
mem (v) it would appear, that there is a diftindion be* 
tween a general and a particubr recital, and though a 
general recital will not work an eftoppel, yet the re« 
cita£ of a paiticularthing will have that eflfeA ; and here 
18^ a panicuhir recitaL Taking aH the circumftances of 
this cafe into o\xt coniideration, we are all of opinion 
Aat this nonfttit fhould be let afide ; I myfelf for the 
aeafons.I hav^ now flated* 

The rule made abiolulft* 

{/> G». JLit. ^1. b^ {v} P. 87s. 
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iSxi. 
In Re Shepharq. ^- "'., ^ 

Feknuary ftSA 

THE petitioner was tenant for life in pofleilioni without Oftieriiuid«vpoa 

impeachment of wafte, of an eftate in Suffolk^ under ^TfbHifa 
an indenture of bargain and fale dated the ift day of No^ ^^* ^"^^ 
vmber 1788, by which indenture a truft was raifed to thede^tyn. 
fecure, after the death of his father (the then tenant for rec^^ftr 
life) an annuity of j^2oo to the petitioner's mother in ^^^x^n!^ 
law, and the payment of jSioco to each of hjs brothers J^*"q" ^ 
and fifters, out of the rents and profits of the heredita- nishtiwi^ai 
meats, or by niortgage or fale thereof, or of any part, orsfun^f 
Part of this eftate, which was ftill charged with tl\e iTJJS^^' 
payment of three of thefefums of £1000 eaich, an^ £*^^2!J[|^ 
with the annuity, had been purchafed for the public of the iui£«ia^* 

hA m^ having i 

fervice, under ftatute 44 Geo. 3* c« 95. for the fujra of taktB a^uSU 
£62fi. The petitbner had previoufly redeemed the SJe'Sldilliil 
whole of the land tax upon the eftate, by the transfer of ■5^rS?**•";„ 

f. * • • • abled him to fell 

^^359* 1^* X 14 ^TCQ per cent, bank annuities^ purchafed pm oftht bodt 
widi his own money, not taking advantage of the clauie ^di^^T^*' 
of die aft (a) which enabled the tenant in pofieifion to ^^S^!^ 

w 

{a) 43C«o.j,c.|i$. £51. 
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fell any part of entailed lands, for the redemption of 
the landtax ; and . the prayer of the petition was, that 
SiiBFiiA&o» the faid fum of ^630, which, in purfuance of the i2ih 
fe£tion of the a£t, had been paid into Court in the name of 
the Deputy Reniembrancer, to the credit of the petitioner, 
might be paid to him in part fatisfadion and difcharge 
of the faid fum of ^2359. i6. 1 1^. 

By the 13th fedion of the a6l the Court is autho- 
rized, in a Nummary way, upon motion, or by petition, 
on behalf of the perfons interefted or entitled to the 
money fo paid to the Deputy Remembrancer, ar the inte- 
reft or produce thereof; ^* to make and pronounce 
*' fuch orders atid directions for paying the faid money 
^^ or any part of the fame, or for placing, out fuch part 
^^ thereof, as.fhall be principal, in the public fun^s* or 
" upon government or real fecurities, and for payment 
•' of the dividends or intereft thereof, or any part 
•• thereof, to the refpeflive perfons entitled to receive 
•' the fame, or for laying out the principal or any 
^* part thereof, in the purchafe of other lands or here* 
*^ ditaments, to be ppnveyed and fettled, to, for, and 
" upon the fameufes, trufts, intents, and purpofes, 
** as the faid * lands and hereditaments fa taken, ftood 
'^ fettled, at the time of the payment of fuch money 
'^ as aforefaid, as near as the fame can be done ; or 
*' otherwife concerning the difpofing of the faid 
*• money, or any part thereof, and the intereft of the 
** fame, or any part thereof, for the benefit of the 
" perfon and perfons entitled to and interefted in the 
•* fame refpeftively, or for appointing any perfon or 
" perfons to be truftee or truftees for all, or any of 
" fuch purpofes, as the Court (hall deem juft and rea- 
•« fonable/' 

This petition came on to be heard on Tuefday laft, when 
Dampier appeared for,the petitioner j and Netv/and ap- 

peare(j^ 
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peared for all the other parties interefted, and confented $ 
but as the next in remainder (the fon of the petitioner) ^ 
vas a minor, the court defired that the matter might SHsmAts. 
Band over ; 
And this' day, ditbitante Thomson Baron, they 

made the orders 
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Sir Thomas Parker, Lord Chief Barofu 

Legge, ^ 
SmythEj > Barons* 
Adams, j 

r^ CTheMAYOR andCoMMON- 

^ % \ ALTY of the Borough of 

i75» ^ Attoritey General v. ^ Plymouth, and OFhcrs. 

Jj^™"*^ TTHE original information was filed in Hilary Term, 
^ 17th 6. 11. by /Joi^r/ Patmcefort^ Efq. Attorney 

General to H// /^e^tf/ Highntfs Frederick Lewis^ Prince 
of Wales, Duie of Cornwall^ and Earl of Cbejler^ &c« 
and Robert Hewer ^ agamft the Mayor and Commanahy of 
Plymouth, Humphry Buttaly and others (^). 

To this information feveral of the defendants ap- 
peared, and put in anfwers ; but the caufe having abated 
by the death of Robert Hewer (Aug. 1 746), before it was 
brought to an ifliie, the Princess Attorney General^ John 

(0) The fubftance of this infonnation is b vtry foHy and accii- 
ratcljT ftated by Mr. Saron Wood in delivering his judgment in the 
fubiequent cafe of fhe AUorney General to the PaiNCS of Wales 
▼. Sir J. St, j/ufyttf that it was confidered unneceflary to iniert it in 
this place. 

15 Hewer^ 
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Hewer^ one of the executors of Robert Httver, and Tho* tjs^ 

mu Vrale, to whom all Roieri Hewer's right and intereft '^TUArrom^ 

m die premifes had been afliraed. filed their information "'^'f^!''*f*^ 

and bill of revivor in Trinity term, 21ft G. IL thereby MATOKtiDi 

praying that the former mformation and proceedmgs of pltmovtb. 

diereon, which became abated by the death of Robert "* ^^**^ 

Hewer^ might (land and be revived ; and, by way of 

fopplement to the original information, thereby charged 

feveral new fads, and made feverai new parties, feme 

of whom appeared and put in their anfwers ; and other 

.proceedings were had therdn : but the fuit having again 

abated by the deaths of the Princb of Walbs and of 

J^buHewer (March 1751) Sir Dudley Ryder, ihtKin^s vor.xTja.**^ 

Attorney General, Henry Hewer, fole executor of John 

Hewer, and Thomas Veale, filed their bill of revivor, in 

WiUary term, 25th G. U«, and by way of fupplem^t 

ftewed, that by the death of the Prinoe of Wales, 

im right, eftate, and intereft of and in the faid premifes 

md matters, in and by the faid original information or 

IhII, and by the faid former fupplemental information 

or bill, in manner as therein mentioned or fet forth, did 

devolve upon and came to his prefent Majesty, in right 

of his crown by efcheat or otherwife \ whereby, as well 

as by the death of the faid Jwn Hewer, the faid former 

proceedings were become abated, and his Majesty's 

Attorney General, for and on beh^if of his faid Majbstit, 

was become entitled to the fame difcovery and relief fo^ 

and on behalf of his faid Majestt, as his late Rotal 

HiGHNBts, or his Attorney General on his behalf, ^ould 

have beenenritled unto, in cafe his faid late RoyaIi 

RjcHNBfis thePaiNCB was flill living. 

To this bill of revivor the defendants put in the fol* 
lowing demurrer : 

Thde defendants by proteftation, not confeffing all Demumr 
or any of the matters or things, in the (aid information 
or bill of revivor contauned^ to be ttue, ia fuch manner 

and 
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1754. and form as the fame are thereby fet forth and alledged,' 

^heA^T)R/ ^^^ demurrer thereupto tbefe defendants fay, that it docs 

•tr-GcNERAL not appear by tlje faid information or bill, that his Ma- 

MATORard JESTY is beccme entitled to any interefl in the pre- 

oT PivM^uTH, ™fes, in the original and fupplemental information men- 

a^otbcis. tionedi as derived from, or by. way of r^prefentation to 

his late Royal Highnep Frederick Prince of Wales; 

and therefore, as his Majesty does not appear, by the 

faid information or bill, to derive any right or intereft 

from his (aid late Royal Highne/s, his Majesty cannot, 

as thefe defendants are advifed, revive the hiformatioDs 

or fuits brought by his faid late Royal Highnefs ; for 

which caufe, and for other defeds and imperfedions in 

the faid information or bill appearing, thefe defendants 

do demur in law thereunto^ and humbly demand the 

judgment of this Honourable Court, whether they (hall 

be obliged to make any further or other anfwer thereto ; 

and pray to be difmilTed with their reafonable cods in 

this behalf wrongfully fuftained. 

jif<N 5/^, and This demurrer, after argument in Eq/ier term, 25 

11*173*. Q lY. by Comjn^ JVilbraham, and Siarkie for the de- 

fendants^ and by the Attorney General and IVilmot in 
fupport of the fupplemental information, was overruled ; 
mADttamttriti. aud the caufe having proceeded regularly to a hearing, 
jwory 14,15. ^^s argued by the Attorney and Solicitor General^ Wilmot 
^^^'mo^"' and HuJ/eyj for the Crown, and by Starkie, Comyn^ Per- 
to. i3.uidia. rott {b)j Pratty and Gould, for the defendants; and 
M^ttd^^ Ttie Court (r) this day delivered their judgment. 

m^f^^^' Adams Baron^ having ftated the fubftance of the ih^ 

formation, proceeded as follows : 

{b) It appears from the Minute Book that Mr. Perrott moved on 
the part of the Attorney General to revive the former infonxiation* 
(Not. a8. 17520 but he is ftated in the fanae book to ha«e opened 
the anfwers of all the defendants, except Marty o, and he appeared 
tXio as of counfel for them» on the &>llowing days. 

{f) Ahfsntt Smyths Baron* 
I ij This 
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This being the ftate of the plaintiff's claim, I fhall 1754. 
mention fomc things that are not difpurcd. . ^ " -' *^ 

Firft, It is not difputed but that this is part of the ne:t general 
Dutchy of Cornwall^ and, as fuch, part of the inherit- The*MAYOR 
ance of the Crown. It has been proved in the caufe, 1"ltv°o" pIy. 
and it is not dtrputed« that there were three leafes made mouth, 
by the Crown of Sutton Fool to Lord Jrundell. The 
fird was by King Charles the 2d, dated the 27th of 
February in the 13th year of his reign, made to Lord 
Arundell^ by the name of Richard Arundell Efq. td 
bold fo< 3 1 years : the fecond was made by King Charles 
the 2d, in the 2Sth year of his reign, and was made to 
Richard Lord Arundell^ to hold from the end and expi- 
ration of the former term, for the further term of 15 
years : the third was made by King William and ^ueen 
Mary^ and is dated the 10th of June^ in the third year 
of their reign, and was made to Edward Treganna and 
Peter Courtenay (at the nomination of Antony Trethewy^ 
who was adminiftracor of the faid Richard Lord Arundell^ 
to hold, from the expiration of the lad-mentioned leafe, 
for the further term of i j years, which expired in the 
' year 1719. It appears, that an ad of parliament was 
made in the 7th year of the prefent King, impowering 
the late Prince of IVales to leafe part of the Dutchy of 
Cornwall for three lives, or thirty-one years ; which 
ad of parliament the Court mud take notice of, as 
being a pul^lic ad. It is not difputed that thefe leafes 
were made ; the main difpuce, in point of fad, is, that 
the defendants are not in poileffion of any of the pre« 
mifes within high-water mark, that were recovered by 
ejedment, or mentioned in the decree. There have been 
likewife fome objedions in point of law : I (hall begin 
with thofe objedions in point of fad : 

As to one of the defendants, I (ball mention him, 
only to lay him out of the cafe ; and that is the de* 
fendant Brents He admits that be is in pofieflion of the 

L premifeSj 
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X754* premifes, and fubmits to account. He fays, he is in 
*i'he attce- poffeiEon of part of a quay, 50 feet in length, and 30 
"** ?Im^^^ ^^^^ *^^ breadth, which Hands upon the f(wl of Sutton 
~^ " Pool. He dates, ihat he is poflefled of a dwelling-houfe, 

which he purchafed of Arthur Slade, in 1 7 1 o : That a 
gratnt was originally made to the faid SW^, by John 
Jane (who appears in the caufe to have rented Sutton 
Pool), in confideration of the yearly rent therein men- 
tioned, of 50 feet in length, and 30 feet in breadth, (part 
of the land and foil belonging to, or part of Sutton Pool) 
for faid Slade^s building a, quay thereon 1 to hold to 
the (did Slade for all yanc^Mrm then to come in Sutton 
Pooh that this leafe, or grant, was afterwards affigned 
by S/ade to Brenty and is now vefted in him. And the 
defendant Brent fays, that for peace-fake, and knowing 
that part of it did fbnd upon Sutton Pool^ he had, in 
fome meafure, agreed with Mr. Veale for another leafe : 
that he has been always ready to account for the rents 
and profits in fuch way as the Court (ball direft. So 
that there is no doubt but there muft be a decree 
againft him, for 50 feet in length, and 30 feet in breadth, 
of that quay. 

As to the other defendants, they make one and the 
fitme defence with regard to the fad, that they are not 
in poflfeflion of any part of the premifes, that were re- 
covered by the decree, or verdi^ in eje&ment, or of 
imy part of Sutton Pool. I ihall take them feparately. 

And firft, as to the Mayor and Corporation of Ply- 
moutb. The information, as againft them, is for a 
wharf or quay called Dung ^my. They admit it was 
recovered, by their anfwer. However, it is faid at the 
bar, on their behalf, that they are not in pofleflion of 
it ; it appears plainly, that they have the poflfeffion of it < 
that it was built upon the foil of Sutton PooU and was. 
made for the convenience of the barges : this they ad- 
mit, and fayj they are not in pofleiHon of it, otberwife 

than 




and Common* 
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and Oibeiii 
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than that they have made ufe of it for laying the foil of 

the town -thereon* Befides that this is only a faint de^ VheArToaT 

nial of thtit being in poflefSon^ there are two witnefles, ^«^ gekirai. 

that were examined for the plaintiff, Julian and Eartlctt^ The matok 

tvho fay, that the Corporation have been in poifeflion 

thereof ever fince the year 1719; and that the foil of 

the town is fold by the Corporation^ with liberty for the 

buyer to lay it thereon; therefore as to thefe defendams, 

as they difclaim any right to the premifes^ I fhall have 

no doubt but they have the poflellion^ and therefore a 

decree may be properly made againft them. 

The next is the defendant ButtaL The premifes 
claimed againft him are called Cockfide^ and the premifes 
were heretofore in the poffeffion of one Paine. Buttally 
by his anfwer> fays, that before and fince the year 
1719, to wit^ from the year 1712, he, and his father 
before him^ had been in pofreilion of one dwelling- 
houfe and out-boufes, &c. at Cockftde^ and of no other 
meffuage or tenement adjoining, or near Sutton Pool : 
that he and his father claimed title to the premifes, and 
have been in quiet poffeffion for 70 years. He cannot 
fet forth by what title his father enjoyed the fame* He 
admits he derives his right from his father by gift, but 
hath no deed or writing to (hew his father's or his own 
title; and heinfifts, that as his father and he had been 
70 years in poffeffion, that he has a good titje byflaw ; 
and he avers, that his father built upon the premifes, as 
thinking he had a good title ; and that he himfelf has 
laid out 600/. and upwards, in repairs and new build- 
ings. The premifes are the fame as were decreed 
againft Honey: The decree ftates, that on the 28th of 
Marcb^ 1662, the Mayor and Commonalty granted to 
him a piece of ground of 220 feet in length, and 100 
feet in breadth, for the term of 99 years; that two 
boufeSy cellars, and pallaces thereon built, were within 
high- water mark ; and therefore a moiety was decreed 

L 2 againft 
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1754- agamft him of 220 feet from eaft to weft, and 100 feet 

'ThaATTOA- '^^ breadth, and two houfes, a cellar, andone pall ace, 

Kj^r GiNSRAL thereon built, which he qonfeffed lay within high- water 

TbeMATOK mark* There was an inquifition in the 13th year ot 

tiLTT'of Ply- Charles th^ ad, to enquire into the encroachments upon 

•^ Od^a. Suiton Pool^ wherein are ftated (among other encroach- 

ments), a certain houfe, cellats^ quays, and pallaces, 

then lately built by Honey, near Cockjide. This is the 

ftate of the premifes of which the faid defendant Buttall 

is in pofl*e{Eon, and he faith, he is in pofleffion of no 

others, at, or near Cockjide, or adjoining to, or near 

Sutton Pool. 

All the witneffes fay, that Cockjide is adjoining to 

Sutton Pool ; and fuch of the witneffes as fpeak to its 
being within the high- water mark, though they do not 

fay whether thefe premifes ftand within the Pool or no, 

yet they fay what is tantamount : One fays, that the 

tide rifes two or three feet againft the cellar ; another 

fays, that he believes it is no part of Sutton Pool^ but yet 

he fays, the tide rifes fix feet againft the quay, and 

eight feet againft the cellar : There are other witnefles, 

who gave an account, that thefe -premifes lie at C^r/^- 

Jide^ are in the pofleiTion of Buttall, and adjoin to the 

PWj and ftand within high- water mark: Another wit- 

ii^ is Paine^ who fpeaks very fully to thefe premifes ; 

remembers them in the pciftilion of JS{////7/*& father as 

well as the defendant Buital^ he fays they are the fame 

premifes which Thomas Paine^ this witnefs's father, had 

for a term, by a leafe from Lord Arundell ; that the de- 

fendant's father, Samuel Buttal, firft rented them of this 

witnefs's mother, Sarah Paine, at 16/. a year, an^ after- 
wards he purchafed them of her, he (the witnefs 

Thomas Paine J having tranfaAed the fame ; Sarah Paine, 

anotl^ witoefs, gives the like account of the renting 

and purcbafe ; and that ihe received of Samuel Buttall 

(befoie his purcbafe) the rent of 16/. a year, feveral 

times 
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times for her mother. A counterpart of a leafe is p?o- i7J4- 
duced in confirmation of the lad witnefles, which was rbeATToK. 
found amongft the papers of Mr. ff^attSy who, the wit. ^^^ .^t^**^** 
nefs believes^ was fteward to Lord Arundelli It is The Mato* 
dated the 25th of March, 1687, and does import to be ALTrofPLTl 
a Icafc, iromLord Arundell to Paine to hold for the term J3oih«i. 
of 27 years, of certain mefifuages or tenements, dwelling* 
bouies, cellars^ gardens, yard, and curtilage, with the 
appurtenances, in Cockjide, next adjoining to the fea, 
containing 45 yards in length, and d8 yards in 
breadth, heretofore in the poffeillon of Jofepb Honey^ . 
and by him built ; and a piece of wafte, lately 
ioclofed from the highway ; all which premifes are 
now in the poflcflion of Samuel Buitali, bounded as 
therein mentioned. Upon the reading this deed it is 
objeded, oh the part of the defendant, that the pre- 
mifes, mentioned in the leafe, are different Jrom thofe, that 
were decreed againft Honey i for the decree is for ^ 
poiety of 220 feet in length, and 100 feet in breadth : 
wher^a^, in meafure, thefe premifes make 135 feet in 
lengthy and S4 in breadth, which is 25 in length; and 
34 in breadth, more than the decree is for, . I think we 
are not bound lb ftriftly to regard the word moiety : 
It is an expreflion taken up from an indeterminate ufe 
of it in the defendant's anfwer (a moiety whereof lies 
within high- water mark): |c ii\ight eafily happen, that 
the meafure might not be exad. The decree takes it 
up from the defendant's anfwer, and decrees a moiety ; 
and tl}ere might eafily be a midake,. when it came to b^ 
meafured. Therefore,confidering, that they wereereded 
by Honey ; that they are fituate at Cockfide^ and that they 
adjoin to Suitan Pool j th^l they fo far (land within the 
high-wiiter mark, that the tide flows up to the height 
mentioned by the witneflcs ; this identifies the pre^ 
OUfes to be the fame defcribed by Lord ArundeW^ leafe ; t 

l< 3 ^"d 
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aad Handing upon the Pool^ I have no doubt bat tba 
premifes are the 'fame as decreed againfl: Honey. I think 
this is the only material objedion. As to what the 
witnefles fay of the variance in the defcription, I thinks 
aJtV^pVt. that it is not greatly to be regarded ; befides that, the 
■Bdodim. witnefles have fuch uncertain grounds to go upon ; one 
fays the buildings are 150 years old, another fays 300$ 
fo this obje^ion, therefore, can only be founded upon 
uncertain conjeAure, and can have no great weight. 

The next is as to the premifes in the pofleflion of the 
defendant William Martyn* The claini againft him is for 
certain premifes called ftore-houfes at Cockfide^ with a 
cellar, quay, wharf, &c. now or late in the pofleflion 
' of the defendant ; fome time in the pofleflion of the de« 
fendant*s father, and afterwards of his brother John 
M^rtyn. The defendant, as to fo much of the infor* 
snation, as feeks to impeach his poflfefiions of the pre* 
mifes, plead3 title as executor of his brother John Mar* 
tyriy executor of William Martyn, the defendant's fa- 
ther, who was a purchafer ; and his title is founded upon 
a leafe made by the Corporation of Plymouth to one Rat* 
ienbury in 1649. Martyn^ the father, became purcha- 
fer under an aflignment made to him by one Cakb 
Curkj in whom the remainder of the term was then 
vefted ; whereby it appears, and he, in his third anfwer, 
admits, that the premifes, buildings, &c. were in, or 
near Cockjidej late in the pofleflion of the defendant, 
and now of his tenant $ and were, as he believes, built by 
Rattenbury^ and afterwards in the pofl*eflion oi Pafcho 
Havil^ and of Curie ; but he denies that they were 
demifed to Curie by Lord JrundelL Thefe premiies were 
Bot included in the decree, and therefore can fall in 
ho other way in the prayer of the information, thaiv as 
part of Sutton Pool. And though the Corporation^ in an 

anfwes 
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anf\irer they put in to an informatioOt exhibited in the 
reign of James the 2d, do admits thzt Lord Arundell ^ attor-' 
did recover thcfc premifes;. yet that is no evidence in "'^/Vin"''^ 
this cafe againft the prefent defendants. This confi^llion The Mayor 
of the Corporation is long after the leafe granted by them } ^Tir/^'pLr- 
and it would be a dangerous thing to admit the evt- ^d pthcA. 
dence of the grantor, tending to defeat a leafe or gran( 
of land made by him. The only queftion is, whether 
they are part of the premifes c<illed Sutton Pool : for it 
is clear that all the foil of Sutton Pool belongs to the 
Kbg, as part of the revenues of the Dutchy of Corn* 
wall. The defendant admits the premifes were built 
by Rattenbury^ and chat they were afterwards in the pof- 
feflion of Pafcbo Havily and of Curie. The inquifition 
of the 1 3th Charles the ad, anfwers very fully to that 
defcription : It finds, that certain houfes, cellars, an.d 
pallaces, built by Rattenbury^ about 15 years before, 
and then in the pofleflion of Pafcbo Havil, were built 
upon the foil of Sutton Pool : It fays nothing of the 
fituation of thefe premifes, whether they were at Cock^ 
Jide, or how they were fituated : it appears by the an* 
fwer of Curkf which was put in on the 9th of January^ 
1686, that he admits he is lawfully poffeiTed of fome 
houfes, out houfes and buildings, at or near Cockjide^ 
fome of which he holds of Lord ArundelU under a 
yearly rent* C«r/^ admits, therefore, that he did hold 
fome premifes at Cockjide under LordAnmdell\ and the 
pfaintiff plainly (hews how that was ; by a leafe made by 
lord Artindellj the 25th of March 1687, whereby . 
Lord ArundelU in confideration of ^60, demifss all thofe 
cellars, quays, &c. late in the tenure of Pafcho Havil^ 
formerly erefted by Rattenbury^ bounded on the north 
by a dwelling-houfe built by Honey 9 for a term of 2 1 
years, after the expiration of a former leafe of the pre- 
mifes, which had been granted by Lord Arundell to 
Nicbola4 Qurle (the father of Caleb Curle)^ at the yearly 

i> 4 rent 
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<754- ^^^^ ^^ ^^* ^^' '^^^ ^^^ '^^^ expired in 1717; and h 

^ > ' ^ appears by thij, that Lord Arundell demifed the pre- 

MCT GcMCKAL mifes to Nicholas Curie, in 1669; and as Caleb CurU 

Tbe^MAYOR admits, in his anfwer, that he was lawfully poflfelTed by 

'^^Y^rf'p^y. ^ '^^^ fr^ro ^^''^ Arundell, in wh-ch the leafc made be- 

MouTH, fore by Lord Arundell to Nicholas Curie is taken notice of, 

and Others. ^ ' i r 

it is plain that the name of Nicholas Curie was only ufed 
in truft for the fa^d Caleb ; and he, in fact, admits that 
he became a ieffee in 1669, 1'enewed afterwards in 1687 ; 
and it appears by a recital of the grant from the CorpO' 
ration J that the premifes were a plot or piece of wafte 
ground, lying at Cockjide, abutting in part, on premifes 
belonging to Honey ; and that this Rattenbury caufed 
houfes to be erected thereupon in 1652; and that they 
afterwards came to Pafcbo Havil for the remainder of the 
term; and from chofe claiming under him, where 
affigned to Caleb Curie. It is admitted, that only part 
of what was built by Rattenbury was affigned to Martyn^ 
and that what was affigned to Martyn was that, which lay 
next to the Pool. It appears, firft, that the premifes 
in Lord ArundelPs leafe are defcribed as all thofe cellars, 
&c. ; that the parcels in the affignment from Curie to 
Martyn are defcribed as three piles of buildiug : but 
all this is cleared up by the admiffion, that they were 
the fame premifes that were built by Rattenbury : they 
anfwer to the fame defcription, as in Rattenbnrfs leafe : 
they were affigned to Curie, by the name of all that 
piece of wafte ground, and the buildings thereon : that 
there was a leafe made by the defendant himfelf in the 
fourth year of His prefent Majefty, wherein the pre- 
mifes (though fo pompoufly defcribed in the affignment 
from Curie to Martyn) y^re only called by the name of 
all thofe cellars, or ftore-houfes. There appeared, at 
firft, a difference in one of the boundaries, which, if it 
had not been cleared up would have ft ill left it a little 
doubtful. It is faid they are bounded on the north by 

the 
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the Tea, as well as on the fouth and weft parts ; and it 
is plain the premifes, granted by Lord Arundell^ were ^^ 
bounded on the north by Honey* s houfe. . But, if the Mtr gcnskai. 
two things are taken together, it clears up the difficulty. 
What is the (ituation mentioned in the affignment from 
Curie to Mariyn ? That they are bounded by the fea, 
or llrandy on the fduth and weft ; and on the north, 
partly by the fea, and by a little quay. There have 
been two maps exhibited, by one of which it appears, 
that one of the north boundaries at the eaft end, was 
formerly a little quay, which extended from thefe pre- 
mifes to Honefs houfe, and thereby made the latter the 
north boundary. By another map it appears, that the 
quay is waOied away, fo that the fea now flows all along 
Mariyn s premifes; add to all thefe evidences of the 
three plans the evidence of Baker (the defendant's own 
wimefs), who fays, that the premifes ftand within, and 
are part oiihtPool: he fays, that they are moftly fur- 
rounded with water, which flows feven feet high ; in 
this he is confirmed greatly by moft of the defendant's 
other witnefles, who fay, that the water in ordinary 
tides flows up to the premifes, fometimes two, three, or 
four feet high. As to the evidence to Ihew the adual 
payment by the defendant of the rent of 6s. %d. I throw 
that out of the cafe, as not being a complete proof. It 
appears^ that Sutton Pool was rented by one Jane^ and 
the depofition is confined to the rents of two particular 
hoQfes,which are not now in quefiion : and the other wit- 
nefs who fpeaks of Janeh being a ryeiver in general, 
fpeaks only of the fame premifes as the other did. Bur, 
from the other evidence, I am very well fatisfied of 
tbefe being the premifes : It is clear that they are fur- 
rounded by the Pool } and the water flows againft them 
feven feet high that they were built by Rattenbury; 
that they were in the poflfeffion of HavU^ and of Curie; 
and they anfwer to Uie defcriptioii of the premifes de- 

mifcd 
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1754. mifcd to Curie by Lord Arundell ; that the title was on* 

^, V " " "^ ginally derived from the Crown by Lord ArundelL and 

»riY-GKNE«AL irom him to Curky and they came from Curie to the 

ThrM^oR defendant Mqrtyn. I have no doubt, therefore, bat 

I!!tr 0??^*." ^*^ ^^^y ^^^ '*^® ^^°^^ premifeg that are in queftion, 
•fWTii, and that were demifed by Lord Arundell to Curie. That 
they are within the curcuit of the Poolj and as fuch be- 
long/to the Crowti ; aqd as they are no\¥ in poiTeflion 
of the defendant, there mud be a decree againd him. 

The next is, as to th6 defendant John Forreji. The 
decree prayed as againft him, is for a quay (adjoining a 
place called Dung ^uay) which lies within high-water 
mark, and for the premifes thereon built. The prefent 
defendant has put in a plea and anfwer ; but that piea 
and anfwer is quite inconfident with what he has infifted 
on, and dedroys his defence* He pleads as to fo much 
^ of the information as feeks to difcover his title to the 
premifes, or prays any relie f touching the fame. He 
fays, by way of plea, that '^ohn Mariyn being feifed 
in fee of the premifes, did by feoffment grant and con- 
vey all that piece of ground adjoining to a place, &c. 
-which piece of ground was then lately inclofed and made 
into a quay, to hold to Ireland^ by virtue whereof Ire* 
/tf;?^ became feifed ; and on the 19th of OSober 16721 
he covenanted, by deed, to leyy a fine of the mefluages, 
&c. i and he dates (everal fines, and fubfequent con- 
veyances, from Ireland ; and he dates, that Edgcombe 
.being feifed in 1 745, conveyed to the defendant ; but 
peither in the deed of 1672, or in the fubfequent deeds, do 
the premifes there defcribed, appear to be the fame men« 
tioned in the information. He avers that the fame pre« 
inifes, mentioned in the defendant's anfwer, are the 
fame, or part of the premifes fet forth in the infor<r 
mation ; . that he is in podeffion of no other premifes, 
inentioned in the information, than what were pur- 
chafed as ^for^faid of Edfcomie 1 and that Ireland^ and 

Ed^tofbe^ 
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Zdgcmibe, were in peaceal^Ie pofieflioh for feventy years; 2754.. 
In his fecond anfwer^ be fays, that be, in bis former 
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anfwcr, had fet forth all deeds in his cuftody^ or power, ««t ^f^'^u 

which had any reference ro the premifes, except the TheMAToa 

feoffment of 1 650, from the Corppraiion to John Martyn^ ^alty^^iX^ 

which defcribes the premifes in the fame words, as be ^^^uun. 

bad before fet forth, in the feoffment from Martyn to 

Ireland: he admits, that, at the time, the premifes 

were conveyed by thefe deeds, they were defcribed in 

the manner there fee forth : this is the defence, as to 

the identity of the premifes. Hiscounfel have entered 

into a different defence, they have mfifted that the 

plaintiff* had made no proof, that the defendant was in 

pofleiEon of the premifes, mentioned In the information. 

I think there is no need of it ; it appears, by his aq^ 

fwer, that he admits bimfelf, again and again, to be ia 

pofleffion. His cafe then is no more than this, that he 

is in pofleffion of the premifes claimed by the informa^p 

tioni that he himfelf has claimed title to them } has 

£uied in that title; and the confeqoence is, that there 

mnft be a decree againft him- 

There was an objection in(i(ted upon at the bar, 
with regard to this defendant, which is the Statute of 
Concealments (c) ; which enads, that the Kino fliall 
not impe;ich any pierfon, concerning any mefluages, 
lands, or tenements^ or make title thereto, by reafon 
of any title accrued fixty years ago, unlefs the King, 
PT his predeceflbrs, have been anfwered the rents, iflues, 
and profits of the premifes, within fixty years next be- 
fore the beginning of the then feflions of parliament, or 
pnlefs they have hten charged upon ro^ord within the 
Ijpace of fixty years. This objedion bas been infifted 
upon by the counfel for the defendant, and taken notice 
of by tlie counfel for the relator ; and, I think, this 
anfwer to it is fuffidenr, that the aft relates only to fixty 

(c) 21 Jac« X. c. t. 

years 
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'754- y^f* poflefiQon before the making of that zQy atid there* 

Vhe attor-^ ^^^^ ^^^ ^^^^ ^^ efFeft at all in the prefent cafe, where 
vcv-GsMEmAL the title is founded upon a decree and inquifition. 

aninft 

The Matoh There are two principal objedions that have been 
a" Tv^rf pt?I ^^^^ in point of law ; the firft is, the general Statute 
iid*Oih"n. ^^ Limitations (d) ; the fecond is, a fuppofed diflfeifin to 
the late PrtTtce of Walesy or his nredeceffors. I appre* 
hend, as far as the right of the Crown is concerned, 
tbefe objedlions cannot aflFeft the prefent cafe, for be- 
fides the maxim, nullum tempus occurrit regi, the nature 
.of this eftate is very particular ; it is an e(tate which, by 
virtue of a charter, iince deemed to have the elFeA of 
an aft of parliament, is vefted in the Crown ; and does, 
for the reafons which I lhal[ mention, veft in the Crown, 
purged from all difieilins, or laches incurred by any of 
the preceding Dukes of CarnwalL 

It was principally relied upon, that with regard to 
the relatot, he claimed under a leafe for years, made 
by the late Prince of Wales: that, at the time of 
the making the leafe, the .Prince was out of poiTeOion 
of the premifes, either by his entry being takei^away, or 
' by fuch a fupppfed. difleifin, as that the Statute of Li- 
mitations mud aifeft him ; that the Prince of Wales^ 
even with regard to the poffeffions of the Dutchy of 
Cornwall, was only to be confidered as other fubjeds 
would be ; that there was no prerogative in him to 
proteft him from being barred by a fine, and non-claim, 
or the Statute of Limitations. That fo far as regards 
the prerogative of the Crown, they are not liable to 
difleifin, but when a Prince of Wa;-e& is capable of 
taking, he takes poflejQSon of the premifes as the perfon 
defcribed by the charter, or aft, and there was no re- 
verfion, or remainder, then in the Crown, from which 
he could receive any proteftion. To that^ on the death 

(</) '21 Jac. I. •. ;5. 

of 
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of Qu££K Ann£, there was an immediate poflfeffion in i754- 
fee, paOed to the then Princ£ of Wales (fay thcy;» The ATToaT* 
as to a fubjefl, fincc which, more than twenty years "*^,?,*^**** 
elapfed,- before the leafe made to Mr. Hewer, which was The mato* 
not till 1742 : fo that there was a complete bar by the 1"lty°^plt- 
Statute of Limitations. The ftatute meant is that of g,3 oihti. 
the 2 1 ft of James ift, ch. 16. whereby it is enaded> 
*^ that no perfon (hall make any entry into any lands, 
" tenement?, or hereditaments, but within twenty years 
*' after their right firft defcended to them ; and that 
'^ fuch perfons fo meant, not entering, and th^sir heirs, , 
"(hall be utterly excluded, and barred from all entry 
*' whatever." Then, as to the Statute of Limitations 
taking away the right of entry« it will be neceflfary to 
confider whether the Prince of Wales has any prero- 
gative to proteft thefe po(renion$ ' of the Dutchy from 
the Statute of Limitations running upon them ; and, at 
in the other cafe of a difleifin, each fucceflive Princs 
ofWALES takes it, purged from every thing t^f that kind ; 
fo it will be with regard to not entering upon the Statute 
of Limitations. I think the objedion will receive the 
fame anfwer as the other did. If we coniider the nature 
of the charter bf Edward the 3d, and the limitations 
and provifions therein mentioned, it cannot be otherwife. 

As to the nature of the charter, it is refolved in the 
Prince's cafe, (e) to have the force and effeft of an aft 
of parliament, however diflbnant it may be to the rules 
of law ; after mentioning the premifes, it goes on ; 
*^ All which caftles, lands, and tenements, above fpecified 
*' in the fame deed, pro nobis et haredibus nofiris annec^ 
" iimm et unimus eideni in perpetuum remanfura. ha quod 
cb eodem ducatu aliquo tempore nultatenus feparen- 
tur^ nee alicuiy feu aiiquibus alt is ^ quam di6li loci duct* 
" bus^ pro nos vel haredes nojiros donentur^ feu quomodo'- 

(>) 8 Rep. p. I, • 

" libet 
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I 

1754- ^^ libet concedantur. Ita etiam qmd prafaio duce^ fed 

*The attor- ^ *^ ^'/^^ ejufdem loci ducibus^ defcedentibusy etfiliofeu/lHsi 

^" ^a^iTft"^^ " ^^ ^^^^ ^'5af ducatUs pratextti conceffionum nojirarum 

Tiie Mayor ** pradtctarum fpeilate dignofciiur^ tunc non apparentibus^ 

** idem ducaiusy cum caftrisy burgis^ vi/lis, ef omnibus aliii 



ALTY of Ply 

MOUTH, 

' and Others. 



MOUTH, ^^ fupradiQisy ad nos vel haredes nojiros reges AngUa re 






^^ vertatur in manibus nf[flris^ et ipfo^um baredum nojlro- 
rum regum Anglia retinendum quottfque de hujufmoii 
jilio feu jiliis in dido regno Anglia hareditarie fuccef 
^^furis apparent y ut diilum ejiy quibus tunc fuccejfvoe du* 
** catum ilium cum pertinentiis pro nobis et 'baredibus twftris 
*• concedimus et volumus liberari tenendum^ prout fuperius 
" eji expreffum.*^ This is a provifion, that the lands ori- 
ginally granted (hall remain ever annexed to the pofler^ 
iion of the Dutchy; and, by the refolution in the 
Princess cafe^ the eftate is held to be indiflbluble and 
tnfeparable. And, by an ad of parliament that was^ 
lately made to impower the Prince of Wales to make 
Jeafes, this charter feems to be underftood in that light; 
neither the Crown, nor the fucceflive Dukes of Corwwalli 
could alien for a longer term ; if they could^ the inten^ 

tion of the charter would be fruflrated. 

Let us confider the nature of the eftate limited to the 

Dukes of Cornwall^ and that depends upon the words 

of the charter : '* Habendum et tenendum Jibiy et ipfius 

** ac baredum fuorum regum Anglia jiliis primogerutis^ it 

*• ejufdem loci ducibus, in regno Anglia bareditarie^ ut pra^ 

*• dicitur^fucceJfurisJ* So that when the Prince of 

Wales takes, he takes an eftate in fec'^fimple ; but he 

fucceeds not as heir does to anceftor dying feifed ; he 

takes an eftstte of inheritance, as the elded fon and hdr 

apparent of the Crown. If the grandfather, or father, 

be living, be fucceeds to it as the perfon defcribed (/)« 

(f) There feems an inaccuracy in this fentence ] and I Ihoakl 
rather incline to think that the learned Judge muft have (aid, '* if 
<< the grandfather dki^ wb'tk the father be living." 

The 
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The fame inftant that the grandfather dies, it vefts in the 
fetber ; and fo at the fame inftant that the father dies, it ^^^ ^^^^^^ 
vefts in thefon,asDukeof Car;2Wtf//(^) ; the intereft in wiy gmieal 
the father ceafing, the intereft in the fott inftantly arifes. The'MATom 
It is refolved in the conftruaion of the charter in the ';^^^;*J7,.V. 
Prince's cafe, that the intereft in the father ceafing, a "°^^ 
new fee revives to the fon, as the perfon in e/fe^ within 
the deflgnation of the aft of parliament : he takes 
nothing from his predeceftbr, but a fee arifes in himfelf, 
purged of all difleinn, &c. 

Hence the bar, created by the ftatute for not enter- 
ing within twenty years from the time of the title fir ft de- 
fending, cannot extend to thefe pofleffions. LordArwu 
defs leafes expired in 1717, and from the death of the 
late King, in 1727, when the late Prince's titles com- 
menced, to 1742, is only fifteen years. 1 am of opi- 
fiion, therefore, that the objedion arlfing from the 
Statute of Limitations is out of the cafe, and is no ob« 
jedion that can any way affedt the. leafe made to Mr« 
Heiaer. 

The other is an objedion, that by the fuppofed dif- 
feifin of the late Prince of Wax.es (for no other dif- 
fdfin will do, as ic was then purged of all difleifins in- 
curred by the predeceflbrsj, the defendants became 
abators and intruders. 

I call it a fuppofed difleifin, becaufe it feems to be 
taken for granted, that if there is a reception of the rent 
by the defendants, they muft be taken to be difleifors, 
without doing a fingle a£t that amounted to a difleifiiK 
I apprehend that, in point of law, neither of the de- 
fendants can be taken to be an abator or diflfeifor. The 

{g) I (hould apprehend, that there muft alfo be fome error in this 
ientence, for, m it now ftands, it is contradictory to all that precedes, 
or foQows it ; and I flionld thinks that the learned Judge muft have 
vied the expreffion, *< fuccceds to the throne/^ ioftead of ** dies:'' 
more particularly, as the caufe before the Cottrt;fl)ews, that upon the ' 
dmh of the father, the Dutchy, fo far from T^tng in the fon, re- 
^^tu to the grandfather. 

6 defcriptbn 
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defcription of an abator is ; when a man <}!es felfed of 
^ . an edate of inheritance* and between his death and the 

MCY GeNCRAL entry of the heir, a (tranger interpofcs, and abates f^b) : 
T^e*MA70ft here there is no pretence of that, becaufe there was no 

llfTY^of plyI ^y'"K fe'f^d- The fon is no heir apparent in the 

»o^T»» life of the father, nor is there any interval at any 

time, for eo infiante^ that it ceafed in the father; it 

veiled in the Prince, by the aft of parliament or 

charter, . fo that there could be no difleifin ; which is 

■ 

faid by Littleton to be properly (/) where a man 
enters into lands and tenements, wbofe entry is not 
lawful, and ouds him who has the freehold. Every 
entry is not a difleifin, unlefs there is an oufter alfo of 
the freehold. There is alfo an undoubted rule, never 
denied ; which is, that if the firft entry is no difleifin, 
the party, by his continuance i n, will not make i( fo. 
There is a cafe in RoUe's Abridgment, which feems 
d reAly appofite to the prefent cafe, that the King can« 
' not be difleifed {k). *^ If a man enters into lands, parcel 
^' of a manor in ward to the King, by the non*age of 
- '^ J. S., and takes the profits as owner, and after J. S. 
^* has obtaiiied livery, the intruder continues pofleifion, 
<^ and taking the profits as before* fuch taking (hall not 
'^ be a difleifin to J. S. becaufe the firft entry was not'any 
*^ difleifin/' A tenant at fufierance is there(/j alfo faid to 
be one who enters by a lawful leafe, and holds over by 
wrong ; he comes in by the aft of the party, and, 
therefore, ihall not be faid to be a difleifor : there might 
be other inRances mentioned, to prove that where the 
firft entry is not a difleifin, the continuing in the re- 
ceipt of the profits (hall not be a difleifin. Let us fee 
how this doctrine regards the queftion between the par- 
ties : As to Forejly he came into poflieflion (ince the time 
of the original information, and therefore he is to be 

{b) Co. Lit. 277. A. (1) Co. Lit. S. 279. 

(i) I Rol.Abr. tit. Diffeifin, pi. 11. p. 659. 
(/) Id. pi. 15. 

laid 
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hid out of the cafe. As to BrenU he has Aated*the ^is^ 
time, when he came into pofleflioD, by the purchafe TheATTOK. 
from Slade^ and he fhould ftand in the fame (ituation "*^ genirai. 
vith the Corporation^ BtUtall^ and Martyn. Af to the The mayor 
Corporation^ they, by their anfwer, after dating the ItT/^ptv- 
liuildings, chat were built in, or upon the premifes, fay, aJloihUn. 
that, when Lord Anmdell recovered, there was no de-» 
roand made againft them ; that he never took pofieifion ; 
that the premtfes were fuffered to lie for the fame ufes ^ 

which they had been put to before : It is proved that 
tbey have been in poifeilion ever (ince the year 1719, 
and therefore they have (ince continued as tenants at 
fuflerance, and according to what has been mentioned, 
before, can be no difleifors. They do, in efledk, fay 
this themfelves, by (hewing, that Lord Arundell ntyec 
took po(ftiIion, but left it in exchange for the ufe of a 
quay belonging to them ; therefore, they are to be un* 
derftood to have taken poflelEon after the decree, and 
the po(feflion of the Dutchy being then in the Crown, it 
could be no di(feifin ; and there has been no a£t done 
(bee to make it fo« As to ButtaU and Martyn^ they 
have been in poffeflion, ButtaU from 1712, and Martyn 
from 1704* In the plea and anfwer put in in 1744, he 
laysi that be has been in pofleilion near forty years } he 
catered without a lawful title at that time, the whole fee 
was vefted in the Crown, and his original entry being no 
difleitiDy his continuance in pofTeifion could not wOrk. 
that difleifia ; and as to Martyn^ be came in by virtue of 
the leafe made to CurU^ which expired in 1717; and 
there is no ad ihewn to be done by either of the parties^ 
to make a difleifm ; therefore, thefe defendant^ muft, for 
ihe ^ealbns before mentionedi be con(idered as tenants 
at fuSerance. Though it was argued, that they could 
Aot be tenants at fuflerance, for that a tenancy at fuf« 
.£erance continues no longer than both parties remain in 
the fame fituation ; that it is no longer a tenancy at fuf« 
feraoce; where the diflci(tn commences, the tenancy at 

M fuSerance 
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'15*' fotfe/anee eeafes : but it is laid down by Lord Coiti 

Ike attob- that where the leflee continues in poflefliont after the 

*"*i^aM ^^'' c^pifati^'n <^ the term, he is tenant at fufferance (m). 

•IdcSilToji ^^* ^® ^^"^ fiirther anfwer to be gtfen to it, in this 

iKLTT oi plt- cafe, that the Fringe here takes the eftate by virtue of 

iBd^b!!» the charter of Edward 3d, free from all difleifins } 

that there is no particular aft done by any of the defend* 

antSy but the bare continuance in pofleffion ; nothing 

by which they have difleifed the late Prince of Wales, 

and fo his kafe to Mn Hewef is a good one ; thereforct 

I am of opinion, upon the whole, that the plaintiff ought 

to recover the premifes^ refpeftively claimed by him, and' 

now in polTeffion of the feveral defendants* 

The only quellion that remains is, as to the account 
of profits^ whether it (hall be from the year 1719, when 
the former leafes expired, or from what time : as to 
Forrejly the account mud be from 1745, when he firft 
catne into pofleihon. As to all the other defendants, I am 
of opinion, that the account ought not to go any further 
back than the time of filing the original information. As^ 
to BtOtalU he claims title; denies that he had any 
knowledge of the title fet' up by the information ; bys, 
he and his father have been in pofleffion, without Inter- 
ruption, for feventy years ; his witneffes fay, that the 
premifes have * been conftantly repaired by him ; he 
fwears, that he has laid out si?6oo in repairs ; there is 
.n6 proof againft him of any notice ; his fkther took the 
ailignmenr, and he never knew any thing of the prefent 
title. As to Martyn^ he claims titie under his father^ 
and the evidence does not come up to the pdAt, to as 
to affed him ; therefore, it would be a hard proceeding, 
2s to thefe defendants, who have been drawn in, by the 
negligence of the officers of the Crown, ta coa- 
iider thefe premifes as their own : it would be hard to 
carry back the account agsdnft them for thirty yean. 

(at) C..Lit.57.b. 

As 
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As to the Corfdration of Plymouth^ and ^renfy though i754- 
they have been all along in pofTellion of part of the pre* ^he attoe/ 
mifes, yet as there was no aft done by them to defraud "'^ ^^^^^^ 
the Prince of his title^ I do not fee why the account The matok 
Aould be carried further back than the filing of the altt^oTplt^ 
raformation. tad oui"Jfc 

I do not find that Courts of Equity have carried thefe 
accounts farther back than the bringing of the bill. The 
Duh cf Bolton v. Deane (n). Where a man has a title^ 
and fleeps for fo many years, as he can have no remedy 
at law for the profits, fo he (hall. have none In equity* 
It is his own fault that he flays fo long, and he fhould 
never come into a Court of Equity for relief againft his 
own negligence. Agreeable to this was the opinion of 
LordHAKtyvrtcKE^ in the cafe of Dormer and Fotte/^ 

cue {0)^ that where the plaintiff has a mere legal title^ 
as was that cafe, and as is the prefent cafe, the account 
of the profit fhall go no farther back than the brmging 
of the ejedment at law, or the filing the bill in equity^ 
onlefs he has been barred from profecuting his right* 
Nothing of that kind appears here, and, therefore, I 
am not for carrying the account of profits farther back 
than the time of bringing the original information. 

Legge, Baron. This caufe has run into an extra- 
ordhiary great length, and, confidering the variety of 
h&z that occur, and the great complication of matter, 
it is not much to be wondered at \ and without ex* 
traordinary attention and diligence, a (;aufe of this 
kind could not have been broug|hc to hearing. I think, 
when the faCls <;ome to be applied to the feveral points 
that occur, the queftioh ie^ms to be very plain, and 
as it has be^ fo fully opened by my brother, what I 
ikall lay will He in a very narrow compafsf Tliere was 
fome obje6Uon nude to tne prjopriety, of proceeding in 

ii) fnc £4. si6. {0) 3 Ask. 134^ 
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this cafe, by way of information ; but I think that can 
Tiie atto»- ^^^^ ^° gJ^cat weight : the reafon given for it is, diat 
KEY General here are feveral defendants, and they fet up fcYoral 
The matok titleSj which being all joined together,* in one informa- 
'/irv rf flt.' tion, makes it very long. The anfwer to that i% that 

iBd oith"r *^ ^^^ ^^^ ^^^ information exhibited by Sir yejfery 
Palmer; there they claimed diflferent titles; but, in 
truth, the right fet forth in the information^ and which 
is fought to be eftabliflied, 4S only one right ; that is^ 
what are the boundaries oi Sutton Pool ^ and the Prikcb's 
title to Sutton Pool} That is the only right fet up. 

In regard to the feveral defenclants that are here be^ 
fore the Court, their cafes have been fully opened, and 
diftinguifhed> and therefore I (hall fay very little to 
them* With regard to the Corporation, the whole 
that is prayed againft them is the place called Dung 
$uajy and the profits of it, which they do not difpute 
belongs to theDutchy of Cornwall^ but they deny being in 
pofleBion of it. There are two witneflfes, who prove fully 
that they have been in poiTefiion of it, they have made a 
profit by the ufe and enjoyment of it, and there can be no 
doubt but thdy are in poiTellion of it* As to the defendant 
Brintj\i\% cafe is nothing more than that he admits the title 
of the plaintifif, and fubmits to account. As to Butialf 
who claims the fame premifes, which were heretofore 

• 

decreed againft Honey^ I do not think there is any dif« 
pute in regard to that } the only objeftion is, that they 
do not tally with what was heretofore in the pofleffion 
t>f Honejf ; but if it comes.ro be confidered, what it was 
that was decreed, they will appear to be the fame. 
That is founded upon the anfwer of the defendant, wh6 
ells you, llM^t he had fuch lands in fuch a place, and 
that a moiety of it amounted to fo much ; and a meietj 
of that which fiood in Sutton Pool (be it more ojt lefs) 
1>elonged td t^ CSrown« The Crown was entitled to a 
moiecy of w^he held, and lay next to SuttM Pool^ A» 
io Mfrtyn^ bh are the (ame cellan and houfes formerly 

fccorered 
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recovered againft HavU^ aaSl fomething tuts been given 
i»€vidence, to (hew that they were recovered by the ^^^ attok. 
verdifi againft Hontj^. No verdift appears,' excepting nct gknkral 
in the anfwer of the CoRyoRATioH, and that will not Th/^MxTOK 
affea him ; but it appears that CurU had a leafe from "l^^of w%t 
Lard Amndeltj before he made the affignment to Martyn. J^^^'i^^n. 
That (hews that he was deriving his title from a perfon 
who had confefled they had been recovered before by 
the Crown* There is an objeAion as to the abutmear^ 
for fome of the defcriptions fay, that thefe premifes' are 
bounded by the heufe of Hon^y on the north. There is 
a Yviety of evidence for the plaintiff, as to this defcrip* 
tion : the witneffes examined fay, that this place^ called 
the Store-bcu/eff is bounded by the fea on the weft, north, 
and fouth, whereas the written evidence defcribes them 
to be bounded by the houfe of Honey on the north. To 
fet that right, here are two maps proved in the caufe, 
that do fliew plainly, that at the time the affignment 
from Curie to Martyn was made, there was % ftring of 
rocks that ran from the north end of the Store^bwfes to 
the place where Honey'n houfe ftood. This is confirmed 
by the witneffes for the defendant, who tell you, that 
they remember when the rocks were there^ though they 
zre not there now. Thefe rocks being gone, the 
fea muft come up to that fide, and it does not appear, 
that there can be any other place, at Cockfide^ that an- 
fwers to thefe boundaries. As to Forre/i^ his cafe is no 
more thanthls : he fays, that what he holds was conveyed 
to him in the manner he has ftated. He has fet uj> a 
title, and when that title has failed him, he would then 
come and fay, that he is not in pofiieiSon, which he 
cannot make out, but, on the contrary, hath by his o^a 
anfwer, proved himfelf to be in pofleffion. Therefore, 
I think, that the decree ought to be, that the defend- 
ants give up the poffedion of the feveral premi&s claimed, 
and now, in their refpedlve poffeffions. 

Ttiere have been fome objedlons taken in point of law. 

M3 Thp 
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1754* The firft is the (lalute of concealments (/) : That was 
"rht attoii/ over-ruled upon the former information ; it was fet up, 
^^^ ^ahJft *'^*' ^°^ overruled j and it is plain that aft relates to fixty years 
The Mator before . the then fefiion of parliament, and can relate to 
ALTT^ ptrl nothing elfe } but fuppofing it ihould appear that it related 
•ad (>th«i. ^^ ^^*^y y^^^* before the bringing of the information^ 
then this plea would come within the words of ezcep<« 
tion in that aft, unlefs the Kino had been anfwered the 
rents, or it appears they have been charged upon record, 
and he entitled to them* What is the cafe i Lord Aruft* 
deiPs leafe fubfifted till 17 17, and then there is no pre-. 
tence to fay that the King or the Dukes of CornwaO 
were not in pofleilion, when their leffees were in pof- 
feflion. It is not thirty years fince the leafe ez*. 
pired, and therefore that is out of the cafe. The next 
thing is as to the general ftatute of limitations, and as to 
that, in the firft place, the fame anfwer may be given, as 
was given before, that that ftatute never ran. It is 
upon a fuppofition that from the death of Qusek Amns 
the Dutchy came into the hands of the Princb of 
Wax.Es, who was only a fubjed, and that the ftatute of 
limitatbns would run againft the Princ b. As to tbat^ 
from the year 17149 being the death of Qusbm Annb» 
to the year, 1727, the prefent Kino was Duke of Corn* 
wall ipfo failo upon her death } till 1719 Lord Arwh 
delPs leafe continued, and till 1717 the leafes derived by 
the now defendants continued, fo that during that time 
till 1727, the ftatute of limitations never could have run 
againft the King. From the year 1 727, the late Princs 
of Wales became Duie of CormvalU in the fame man- 
ner as his father did, not as heir to his father, but by the 
charter of Edward the 3d, which has the force of an 
a£t of parliament, it is thrown upon him : it is called in 
the Prince's cafe a revivification. From that time till 
the year 1742, when the leafe was made^ is only fifteen 

* 

[f) 31 Ja. I.e. a. 
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yean, and to 1744, when the iaformation was filed, it is <754- 

only feventeen years, fo that at moft here cannot be at j he attor- 
that time more than feventeen years that could have run. w general 

This goes upon a Aippofition that the ftatqte of limita- The mator 
tioas could affect thefe pofleflions at all, which I con- alt^^plyV 
ceive ic cannot do. I think, the poflfefliotts of the J^°(^^ 
Ducchy are fo guarded, and fo prote^ed, by the ezpreis 
words of the charter of Edwarq 3d, which is de<* 
termined to be an z&. of parliament, that the ftatute of 
lifflitatioiis cannot, in oppofition to thofe words, affed 
it« It cannot do it according to the judgment and re- 
cord of parliament. By them it appears, that the poCr 
lei^oa8 are fo annexed to the Dutcby of Cornwall that 
^ they cannot be dif-annexed, but by a£l of pa2:Iiament | 
that is, by as high an authority as they were originally 
annexed. The judgment in parliament has been, that 
(here is no poilibility of dis^annexing of them but by 
aft of i»rliament, and that was the foundation of the 
a& of parliament which was made to enable the Princs 
of Wales, whslft Duk^; of Cornwall^ to leafe tfaefe pof« 
{rifions* The a£k aift James id, was made to enable 
the then Prinqe of Wales to leafe for thirty*one years, 
or three lives ; and it is obfervable upon that aft, that 
though it was made in the latter end of the reign of 
James I ft, yetiniftyearoiF the reign of Charles ift, 
the fame zGt was re*enacted to enable him, who was ihei^ 
King, to make leafes, &c. The firft recital is, that the 
then Prince of Wales had agreed to let building leafes^ 
n order to the improvement of thefe pofleflions, but a 
doubt arofe whether he could, being then King, 
make leafes. (n the 1 ft year of his reign there was no 
Prince of Wales, and he had before held it as 
f RiNCB of Walesi, by the charter c^ Edward 3d, 
and fome dopbts arifing, whether he could in the fitua- 
^on he was then in, leafe at all » for that reafon he was 
enabled, by an a& in the firft year of his reign, to makfe 
cafes ; and diis a£fc has been coaft^ntly reney^'cd from 

M 4 time 
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1754- time to rime whenever a Prikcb of Wales came into 
\'heATTORir* poffcffion : this argument will alfo bold a$ to the objeo- 
»'*^^G^KERAL tion of there being an abarement : as to that, an abate- 
The mator ment there could not be, becaufe there mull have been 
ItT^rfptrl an entry of a ftranger, between the death of the ancef- 
•irf oS^ tor and the entry of the heir, to make an abatement. 
At what time could that happen ? There could be no 
abatement, no difieifin, againft Quun Anne; upon 
her death, the King bad this eftate immediately caft 
upon him. ^The whole conftru£kton made upon chat 
zQt of parliament feems to be, that not only tbe eftate^ 
but the poflfeflion of the Dutchy, is given to that per- 
fon, who, for the time being, fhall be Prince of 
Wales not by way of deTcem. Then the Prince of ^ 
Wales came in by a diftindi: title from that of his fa- 
ther ; it is a revivification of the whole Dutchy in hiin« 
As to his being in poffeffion of it as a roy^l prerogative, 
I do not know that the Prince of Wales, in any in* 
ftance, differs from other fubjeds ; though he is the 
greateft fubjed, he is ftill only a fubjed: ; but his eftate 
and poffeffions are as effeftually fecured here, as if he 
had a perfonal prerogative ; it is a parliamentary prero- 
gative } they have annexed it as a prerogative. It would 
be an extraordinary thing to fay, that the aft has thrown 
an eftate upon the Prince, the moft extraordinary fee 
that ever was created, and has made it to continue i&- 
feparably annexed to the Crown, and indiflbluble by 
any legad means ; and at the fame time to fay, that they 
have ftill left it to be feparated by wrong i the objedions 
as to the diffeifm, theidfore, muft fail : there could be 
none againft the Crown ; there is 9s none againft the 
prefent ^Ling^ The leafes did not expire till 1717, at 
that rime tbefe perfons, who held over, being once in 
by a lawful ad, there could be no diffeirm againft them, 
nor againft the late Prince. If the Prince is to be 
confidered as paving no abatement, or diffeifin, to operate 
againft him, the confequence muft be, chat he ifras ia 

pofleffion; 
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pofllcffion ; if fo, Mr. Veale^s his leflee^ mud be entitled 1754. 
to the premifes. As to any objeflion arifing from a re- ''Yhtk^oC\ 
verGon beiag in the Crown at refalting from the prero- "•'f ozH^^At. 
gative, as in Dyer^ t66j I do not apprehend this cafe is The Mayor 
at all affefted by that ; I do not know there was any re- Ai'rr^p"^.^ 
verfion in the Crown : by the tonftm^tion made upon ^Q^\i^t^ 
it, and, throughout the whole tenor of the Prince's 
cafe, it is plain that it cannot properly be called a rever^ 
fion ; the eftate is thrown there to hold till another per^ 
fon is in being, in whom it is revived* It appears from 
Cartbew^ 239, that though this eftate be a fee fimple, ic 
is not an abfolute unqualified fee dther in the Prikce, 
or the King, but it is in the nature of a bafe or qualified 
fee ; therefore I do not think there is any occafion to 
have recourfe to the prerogative : the aft has fufficiently 
guarded thefe pofieffions. 

The next thing is, as to the accoant of the rents and., 
profits, from what time it (hall be decreed ; and I agree 
with my Brother Adams in that, becaufe I think that 
the rule in a Court of Equity b, that you do not give 
a remedy in equity for the mefne profits (any more 
than you do at law) farther back than from the time 
of the entry, unlefs where there (hall happen to have 
been fome fraud, or other extraordinary accident that 
iliffered it from the common cafe. Upon that founda* 
lion was the cafe of the Duke of Bolton, and other cafes } - 
they turned upon that ; where there appears no fraud 
on the defendant, they will do nothing to remedy, the 
laches of the ^laintiff^ who might have profecuted his 
sight foonen There was the cafe of Peachey^ in which 
ail infant brought a bill after he came of age; it was 
held, that though he ihould be allowed fix years from 
(he time of his being of age, yet if he negleds to pro« 
fecute within thofe fix years, the Court will not decree ^ 

lum an account during his infancy ; for that reafon, as 
(bere does not appear any fraud or concealment in the 

parties^ 



10^ CASES IN THE EXCHEQUER. 

'754* parties, I think, the account of profits fliould not go 

*Th«ATTOR-^ farther back than the time of filing the information. Then 

nf T GsMiKAL as to the feveral defendants here, the^e ought to be a 

Th^MAYoit diredion to deliver pofleflion. /is to the Corporatim% 

^"t^S'pitI *ough they were in poffeffion long ago, yet it was the 

^ Otto ^^^^z'^^ ^ ^^^ ^^^^^ ^*^^ ^^^ ^^^y ^^ ^^ ^^^ ^^^ 

^ ^ advantage of it. As to Muitall and Martyn^ though the 
perfons, under whom they derived their right, knew the 
title of the Crown, yet it does not appear that they knew 
it ; one claims under a purchafe in the time of his father, 
the other &rcber back. As to Forreft, he is to account 
from the time of his purchafe. Therefore, I conqur with 
Biy Brother Apams, that poflelSon be decreed to 
Mr. Vealf of tbefe feveral premifes in the poffeffion of the 
defendants ; and that they account for the profits finooi 
the time of filing the information. 

Parker Chief Barm. I had prepared fome notes tQ 
identify the premifes, but it has been done with fo much 
more accuracy by my Brother Adams, than I could 
have done it, that I fliall reft it there. I agree with 
him alfo in the points of law he has made : firft, that 
the; anfwer put in to the former information by the Corpch 
xaiiorij is no evidence agalnft the defendant Martyn^ be* 
canfe they had made over their title to his anceftor, be- 
fore they put in that anfwer ; and for the fame reafon^ 
I thinks that Curlers anfwer was evidence, becaufe the 
conveyance made by him was fubfequent to the putting 
in that anfwer* I fliall now confider the poinds of law. 
{t is clear that the argument infifted on by the counfel 
for the Crown and Mr. VeaU^ are not to be fupported i 
that there was a particular eftate in Mr. Veale i and tha( 
the reverfion was in the Crown, and that fuch rever« 
fion-would proted the eftate from any bars by diffeifion 
pon-f laim^ or the ftatute of limitations. 

It is clear, that the Croiim does not tak« an abfolute 
fee, but only a qualified fee^ t(U the birth of the Kinql's 

ddcft 
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etdeft foD, and when, there is a Eixo's eldeft tan^ he 17^, 
takes a fee ; but it is only a qualified foe, till he comes ^ ■ **' '^^ 
to the Crown, or till his own d^h : therefore, that Nsr GcMta^ 
argument, of the reverfion being in the ^iko, is not Tktl^j^os 
well founded } and that is detertniQed in the cafe my ^Vi^ p^^r 
Brother has mention^ mou-th, 

I^et us fee whether there could be any difieifin ia this 

cafe* Till the death of Qubbn Anm£, in S7149 the 

Dutcfay of Cornwall^ and the pofleflions belonging to it, 

were in Queen Anne ; could there be any difleifin, 

upon her po0eflion, during her time ? It is clear there 

could be no difleifin, or abatement ; upon her demifc; 

the prefent King immediately took the pofleflions of thiP 

Duchy as Duke of Cornwall. Though it is infilled upon 

by the defendant's counfel, that fome ad ought to be 

done, yet the Fringe's cafe clearly Ihews that it vefted 

immediately. Lord Chief Juftice Hale was of opinion, 

that the pofleflions of the Dutchy veft without any zQl 

done, immediately in the King's eldeft fon 2 therefore^ 

if there had been any fuch difleifin, he would have 

taken it clear and purged from all diffeifins ; but as to 

the premifes ip poffeflion of Butfal and Martyth ther^ 

was a leafe, granted by the Crown, that fubfifted till 

1719, fo that tbece is no pretence of a difleifin. And 

if yon carry it on till 17173 when it was vefted in thf 

lau^PaiHCE of Wales, it isftiilthe fame: the (am« 

parties ar^ in poffeflion from 1719} and they receive 

the rents, and do not pay them over to the owner : that 

is all that is done : it does not amouitt to a difleifin. 

Lfrd Cbirfju/licfUohT t^kes notice of th^ circum- 
ftaiures and ceremony neceffary, when an eftate is to be 
divefted out of another, and where it is tp vei^ an eftate 
that is vacant. In the firft cafe, ai| entry is to, be made» 
becaufe of the vefting the poffeflion : in the laft cafe» 
the law does that office for the party, and yefts the 
eftate immediately in hia» Wherever the aQ does not 
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1754' of itrelf import a dHTeifin, there can be none. The 

%*c ATTom^^ ^™^ criterion of judging, where an a& amounts to adif- 

wsT GtNFRAt feifin. is to confider quo animo it is done : that muft 

The Ma rot appear clearly and manifeftly to the Court. It is ob- 

Aitr rfPLT*. jeflcd, that in the prefent cafe it does not appear qu0 

•od othT' ^^^^^ »^ ^218 done. The true anfwer to that is, that 

there is an eftate given in fee« unalienable ; and the con- 

fequence of judging it to be a difleinn, would dif annex 

it, contrary to the provifion of the charter of Edward 

3d; therefore, I think it cannot do that; and as it 

cannot be done by an afik of the King, or the Princb, 

1 think it is guarded from all acts by wrong, and there* 

fore it clearly continues annexed to the Dutchy. 

As to the ftatute of concealments, that has been fuf* 
fidently taken notice of, and I (hall fay nothing more 
to that. 

The ftatute of limitations ftands upon the iame prin« 
ciples ; if you will fay that the time run from 17191 
ypu trill fay that the ftatute of linutations took place ( 
if there was not an entry afterwards it will exceed the 
time of the ftatute ; and if it is to run from that time 
till 1742, there is twenty years, and then, there being 
no entry, the ftatute takes place. What is the confe- 
quenSe i The confequence is, that this would be dif* 
annexing the poffe^ons of the Dutchy, when the char« 
ter was made on purpofe to prevent it. If it be to run 
only from the time the late Prince of Wales became 
Duke of Cornwall^ it is not twenty years. 

The objedion to the method of proceeding has beea 
fully anfwered ; there were feveral defendants to the in- 
formation filed by Sir Getiffrej Palmer ; and that pro- 
ceeding was liable to the fame objeftion. 

I think, as to the laft queftion^ how far the account of 
the profits ought to go back, that the true rule is to give 
it from the rime of filing the information* Who is it that 
fs in fault ? The officers of the 1in9, and the late Paiwor 

of 
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of Wai.£S ; and it would be hard to punilh the defend ' i754* 
ants for that, efpecially in ButtaPs cafe } he has laid fheArToi^ 
out«f6co in repairs. This is never done but wherie *"^,^J^ft^*^*' 
there is fome fraud or concealment, or fome extraor- The mayor 
dioary a£^» by the defendants. The cafe of the Duie af altt of ply- 
Mun has keen already mentioned. tnd 0tl«n, 

Therefore, in this cafe, the Court does think pro- 
per to declare. That the leafe made by his late Royal 
Highness the Prince of Wales, in 1742, to Mr. Hewer^ 
for thirty-one years, by virtue whereof Mr. Veale claims 
the premifes, is a good leafe, and do decree the defend^ 
ants, the Mayer and Commonalty of Flymotdb^ to account 
with the defendant YeaU^ for the rents and profits of 
Ihing ^ayy mentioned in the information, from the time 
of filing the original information or bill ; not accord- 
ing to the benefit, that has arifen from laying the dung 
there, bnt according to the real value. 

That the defendant Brent^Ao account with the pIaiQ<- 
tlff Yeale^ for part of a quay, fifty feet by thirty, from 
the filing the information or bill. That the defendant, 
Buttall, do account with the plaintiff Veale^ for the 
rents and profits of the dwelling-houfe and out*houfes, 
together with two yards and gardens, and a quay, fitu-- 
ate at a place call^ Cockfide } the Court being fatisfied 
that they are the fame premifes granted by Lerd Arun* 
dell tp Tbomas Paine, by indenture of leafe, bearing 
date the 25th Marcby 1687, ^^^ meant and intended to 
be decreed againft Honey ; from the time of filing the 
information or bill. And that the defendant Martyn^ do 
account with the plaintiff Veale, for the rents and profits 
of feveral piles of buildings, cellars, chambers, and pre- 
mifes, at or near Cockfide \ admitted, by his anfwer, to 
be in his own, or his under-tenant's poffeffion, and to 
have been built by Rattenbury, and afterwards to have 
been in poffeffion of Pafcbo Havil, and fince of Caleb 
Qurlei the Court being fatisfied, that they are the famt 

premifc» 
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<754- pretnifes at were granted by the faid Lard jfHmdell to 
'fheXTToR- ^^ ^^ Caleb Curle^ by indenture of leafe, bearing date 
*'** Gf^***^ the a5th of March 1687 J ^^^ *^^ ^'^^ ^•'^ P*'^ of 
The matok ^tf/z^n jPo^/, and ftand on the foil theredf^ and within the 
ALTY ^ i^V- flux and reflux of the fea at ordinary tides ; from the 
And oth^ ^^^ ^^ ^^"^8 ^^^ information or bill. That the defen- 
dant ftirreji^ do account fof .the rents and profits of the 
buildings ereded on the ground, formerly a quay, ad« 
joining to a place called Dv^% S^ay^ containing 42 feet 
eaft and weft, and 38 ndrth and fouth, in the faid de- 
fendant forrejfs plea mentioned ; and decreed agatnft 
^ohn Ireland^ by the faid decree in the 1 6 Car. sd, from 
the time of his coming into pofielfion thereof, in the year 
1 745 ; with the ufual direAions for taking the account. 
That the faid feveral defendants do immediately 
deliver the pofieflion of the refpeftive premifes, for the 
rents and profits whereof they are fo to account, to 
Mr* Vealt ; who is to hold and enjoy the fame for the re- 
fidue of his term of thirty-one years therem, againft the 
defendants, and all others claiming under them, or any 
of them. That the defendants do refpedively pay Mr« 
Veale his cofts, rebtting to the matters aforefaid, to this 
time ; and the information, as to all other matters, to be 
difmilled with cofts to be paid by Mr. Veale. Refenre the 
plaintiff r^Ai/Zs fubfequent cofts, and all further direc-* 
tions till after the coming in of the Deputy's report* 
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Sir John St. Au- ^^J^' 
BYN, BakT . and 7*, rtia ' 
Others. ,11i"»* 



^HIS was a demurrer to an inforAation filed by the 
Attorney General to the Prince of Wales at the 
relation oi Benjamin Tucker Efq. againft the defendants, 
who were ftated to be in the pofleffion andxeceipt of the 
lents and profits of divers houfes, wharfs, quays, cel- 
lars, and buildings, wBich had been ere&ed and built 
upon the ground or foil of the banks and fliores of the 
water of Tamer^ within the high-water mark at ordinary 
tides; which faid water of Tamer ^ was parcel of the 
manor of Trematon, and, as fuch, parcel of the andent 
pofleffions of the Dutchy of Comwally and had been de« 
mifed to the relator for a term of 99 years, by an indent 
ture bearing date the 23d of Deceiiber 1808 } and Che 
information prayed, that the defendants might fist forth 
defcriptions and fituations of any fuch houfes, &c« and 
how long they had been in pofleffion, and how they 
becune endtlcd \ that they might fet forth a true fcheduk 
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]8n. of all furveys, books of furvey, deeds, maps, papers, and 

The AtTOR- writings in their cuftody, or power, which belonged or 

^o Ihe^PRi"« ^^ ^^y manner related to the manor of Tremaion and the 

of Wales water of Tamet^ ol* in any manner mentioned or con- 

sir J. si. Av- cerned tbem^ or th« limits^ bottods^ or extent thereof, of 

byo, ai>d Other,. ^^ ^,^^ ^j.^j^^^ ^^^^^ ^^j ^^^^ ^^ ^j^^ f^^^ ^ ^j^^ ^.^j^^ 

or title of any perfon to ihe faid houfes, &c ; th^it they 
might produce fuch furveys, &c. and leave the fame in 
the hands of th^ir clerk in Court for the lifilat purpofes } 
that they Riignt account for the rents and profits fince 
the 23d of December 1808; that the high-water mark 
> might be afcertained, and the houfes within the fame 
particularized, fo as to prevent future concealment ; and 
that the right to the inherit%oce might be decreed and 
eftabli(btd In the Pru^ce^ and that (he relator might be 
, « let in to polTdTion as leflee^ 

Dallas, Richards^ Leach^ Wetherell^ Wing^eld and BuU 
ler in fupport of t)ie demurrer. The general ground of 
this demurrer will refolve itfelf into two diftinft points : 
firft, whether the Court can receive the information in 
queftion> as the a£l of the learned peifon defcribed on the 
record^ as the Attomej Central to the Princb of 
Wales i and f<:condly, fuppofing the hifof mation td be 
filed immediately in the name of the PrIkcb, and with- 
out fuch intervention ; whether,*' in point of law, it be 
competent to the Prince himfelf fo to proceed. The 
firft queftion, then, is with refpeft to the character, in 
wliicli this information is filed : in order to eftablifli the 
right to file fuch an information, it will not be fufficient, 
that fuch an office has, in point of faft, had exiflencc 
for a long period of time i the queftion will not be, 
whether there eziftg fuch an office with a limited and dr* 
cumfcribed jurifdidion, having du 1 t 
in a given fphere ; but whether it exifts with a known 
jurifdidion recognized for the rights bdonging to the 
pKXNCE^inthe iiune mannefj as the office oi Anwmej 

General 
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General is known for the rights belonging to the t^^u 

Crown. Tke Attoe- 

In order to examine this queftion, it is neceflkry to "o ih^pmi'!^^ 
take a general view of the nature of the duties of the ofW^Lit 
oi&ce oi Attorney General : his duties are both in the surj^ST.Xo- 
criminal and civil Courts s The King is the Fountain of ■'"•""^Wiw 
Judice ; and all oflFences againft the public peace, are 
offences againfl his Crown and Dignity ; ail crimmal 
proceedings are in his name ; and, though, in ordinary 
cafes, it is left to the pany injured to ufe his name in 
Courts of Juftice; yer« as it happens every day, that « 
there are* certain offences of a high public nature, which 
injure no particular individual, and public juftice might^ 
therefore, be defeared, unlefs there were fome public 
oQcer, appointed by the Soverdgn, to bring fuch 
offences to punifiunent ; the Attorney General is the 
officer fo appointed to reprefent the fovereign authority 
in the fpyerdgn Court, by the procefs of criminal infor* 
ination. 

With refpedl to the civil duties of the Attorney Cene^ 
ral : The revenues of the country being intrulted to the 
xolledion of the executive authority, the Crown necefla* 
rily appoints the officers, whpare to coUed them, and th^ 
officers alfo, who are to apply the fame j it follows, therein 
fore, that the Crown, is the party to complain, if any pait 
of the revenue be withheld : the Crown is to fee that thi^ 
individuals pay that, which they are bounil to pay ; to 
fee that the officers, if mployed in the collti&on of the re* 
venue, are duly brought to account ; jand alip that 
thofe, to whom it is delivered to he applied to public 
purpofes, do fo apply it ; in all thefe inftances, there is 
every daycaufe of complaint, and this officer of the 
Crown for fuch purpoles is the Attorney General i who 
proceeds either by infornaation, in the nature of debt ; 
x>r, if it refpeAs lands, by information of intrufion. 
And the reafoo, why this courfe of proceeding is j^dopt^ 
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1811. ed, iaftead of the ordinary procefs, is obvious: The 

The ATTom^ jurffdiftion of cvcfy Court, as between fubjcft and fub* 

^•^^^J^^K^AL jc6V, 18 grounded upon the Kino's writ ; but how can 

of Wales the KiNG iiTue a writ to himlelf ? befides it would be 

« j^ 

Sir jfsT.Au- beneath the, dignity of the Crown, that matters refped- 
f^N^ndOthers. jng jbg public iutereft (hould be decided, in the fame 

manner, as matters between fubjed and fubjeft ; the 
Kino, therefor^, does not fue out a writ, as a fubjeA, 
who calls for juftice againft another fubjed ; but be in- 
forms the Court, that he has caufe of complaint ; and 
he calls on the Court to decide, whether that caufe of 
complaint, is or is not, well grounded* It is clear, in- 
deed, that the Attorney General is the officer to reprefent 
the Soverdgn in the Sovereign Courts ; we have inftances 
of that within the realm ; there are the Counties Pala- 
tine of Lancafter^ and Cbejier^ now veiled in the 
Crown ; and Durham^ veiled in the Bifliop ; all thefe 
have Courts, in which juftice is to be adminiftered to 
thofe within their jurifdidlion ; and to all are Attornies 
General appointed to reprefent the Sovereign in his own 
Courts: there is alfo the royal franchife of Ely^ in 
which the Bifhop h^&jura regalia before his own Courts, 
'and has power to appoint his own Attorney General. 
*The Dutchy of Cornwall is of a very (ingular conftitu- 
'tion ; it is not a County Palatine, nor a Royal Franchife ; 
It is not a grant of a particular territory to be excluded 
from the general jurifdiflion of the Crowti ; but it is a 
grant to the Prince of Wales, by which all the re- 
venues that belong to the Crown are given to him ; by 
which he has the power to appoint the Sheriff j and by 
which all the local Courts within the Dutchy are 
conferred upon him as Sovereign ; it follows, therefore, 
that, with refpeft to the Courts in the Dutchy, he muft 
have thofe officers, which are incident to Sovereignty ; 
but it does not, therefore, follow that he can fue with 
the infignia of Royalty in Courts, . where he is only a 

I fubje£fc« 
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fubjeA* Can it be faid^ that it is a matter of general cour- 

tcfy, that wherever there be a Sovereign, having an Atior* ^hcArrot^ 

vey General, within the realm, that local Sovereign (hould nit general 

be entitled to fae by bis Attorney General in the King's of walks 

Courts ? If that were the principle, the Bifhop of Dur^- su x^st! ao- 

bam would alfo have a power of inftituting fuch a pro- »»Ki*»*o«'»«» 

ceeding as this. It is indeed fingular, if this power be« 

loDgs to the Prince in right of the Dutchy, that it is 

not mentioned in the Charter ; how does it happen, 

that, when this dignity was firft ereded and conftituted, ^ 

the Charter contained no fuch delegation of authority ; 

if it was intended that the rights of the Crown, in pro« 

te&ing the Dutchy, fliould by the Charter pafs to the 

Prince ? 

But it will be faid, that the Prince of Wales is to 
fue in the King^s Courts by his Attorney General^ prop» , 
ter dignifatem : That, if it be fo, is a matter not of rea« 
foiling, but of pofitive inftitution : What, then, is the 
evidence, that the Heir Apparent of the Crown has this 
right to appoint an Attorney General, to reprefent hia» 
in the King's Courts ; it muft be either the authority of 
text writers, and commentators, who enlarge Upon that 
text ; or the decifions of Courts of Juftice. Nothing ia 
fiivor of this right is to be found in any text book ; ztid^ 
beyond this, upon looking into the general books^ 
which treat of fubjefts of this kind, all> which can be 
found, negatives this right by neceiTary and unavoidable 
implication ; they^ are full of the prerogatives of the 
King and Queen, but their mention of tbefe preroga* 
tives adds great weight to their filence as to this prero* 
gative claimed by the Prince. Mr. Jujiice Black- 
stone (a), after fpeaking of the rights belonging to tb( 
King ; fays, that *' the Queen of England has fepa« 
*' rate Courts and Officers diftind from the King's, not 
^ only in matters of ceremony, but even of law ; and 

(a) Uackil. Ce^m. p. 2i8. 

N a •* her 
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** her Attorney and Solicitor General are entitled to a place 



TheATTomT ** Within the bar of His Majefty's Courts, together with 



Kthipr"« '* ^^^ ^"*g'^ Counfel." He thenpaffes onto the rights, 

ofWALBf which belong to the Pkince of Wales; and the ob- 

sir I. 6t. ao- fervation is almoft too ftriking to require to be made, 

BTM.aiidOthen. ^^^^^ ^f^ j^^ ^j^^ fpecification of the rights belonging to the 

royal Family, the Prince had ftood in this refpefton the 
fame footing with the Kino and Queen, we fliould 
have found it pointed oiit in the fame way ; but, inftead 
of that, the only rights pointed out, as belonging to the 
Prince, as diftinguiihing him from fubjefts in general* 
are thofe with refped to compaffing his death, and violas- 
ting the chaftity of his wife. Selden (^) alfo, and RoUe fr), 
are authorities to the fame purpofe. And it is i^ell known 
that the office of Attorney and Solicitor General to the 
Prince confers no rank; and on that account it i»» 
. that when they have not been within the bar, at; the 
time of their appointment. His Majesty has appointed 
them his Counfel, to give them that rank, which they 
would not otherwife acquire. The real way of repre- 
fenting the point as to writers, is, that there is an ab- 
fence of every thing upon the fubjed, which cannot be 
accounted for on the ground of the exiftence of this 
right ; for it has been omitted, wherever there has been 
a provocation to mention it. There is indeed a docu- 
ment referred to in the Prince's cafe (d) which appears 
to import the negative ; from that it feems that in the 
reign of Henry the 4th^ the King and the Lords in 
parliament, in anfwer to a petition for the refumption of 
all grants and letters patent, before made of the lands 
of the Dutchy of Cornwall, agreed» that the faid 
Lord the Prince, by advice of his Council, may have 
writs oifcire facias y or other recovery, the beft he may 
have by the ftatutcs and law.s of the kingdom, according 

(^} I Seld. Tit. Hon. p. 2io. {c) % Roll. Abr. S13 

{d\ 8 Rep. 22. i>. 
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as the law requires. Now it is not to be forgotten, that, 
in thofe days. Parliament was in the habit of doing this ^xhe ATTo»i^ 
for the Kino ; therefore, if we go back to this time; 'J*{J^;""„\Y' 
the equalizing the Prince with the King in point of arwAi.x» 
privilege, is particularly negatived. But if no text sulst.av^ 
writer or commentator has acknowledged fuch a pre- ■'''•■"*^^*'*««^ 
rogative, it muft be in very late times, indeed, that 
Courts of Juftice have acknowledged it; for it cannot be^ 
that it has exifted any time, without finding its way 
into the books; it is tfue that in the year 1754 the 
Prince did fue by his Attorney General in the Sutton Pod 
cafe, but that cafe did not come to a conclufion during 
his life, and the fuit proceeded at the inftance of the 
YiwQ*^ Attorney General* No cafe is to be found, in 
which the Prince of Wales's Attorney General has in 
this or any other Court got a judgment on an infonna« 
tion, originating in and proceeding on that title : nor 
is there any precedent. In which, upon objedion and 
argument, the Court has ever held that fuch a proceed- 
ing could be fuflained. ' 

That the Prince propter dignitatem does not poflefs 
all the rights, that belong to the Crown, is quite clean 
In the Sutton Pool cafe, the Court were of opinion, thac 
the Prince had no prerogative ; for though the firft of 
fubjefts, he was but a fubjedt : and no aiEgnable reafon can 
be conceived, why the dignity of the Prince fliould con- 
fer upon him the peculiar, fingular, and individual pri* 
Allege of fuing by his Attorney General^ when no other 
immunity, no other exemption, or peculiarity belongs 
to him ; for with r^rd to all other fubjeds of a legal 
or equitable nature, in which any right or intereft is 
concerned, the Prince of Wales (lands upon the 
footing of a fubjeft, and upon that footing only s As a 
fubjeft, he may fue in his own name ; and may be fued 
perfonally ; and if a bill be filed againft him, he muft 

pot in an anfwer in his own name ; if an a&ion be 

N 3 brought 
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brought agatnft him, there mud be an appearance in hU 

Thc^TTomT^ ^^'^ name ; and he would be compelled to go through 

v^'rOtvtKAL all tji^ forms of defence, to which every fubjed is cx- 

ef Walks pofed ; it is clear law, that the Prince is fubje£t to all 

sir/^T.Au- thefe proceedings i which could hardly be the cafe, if 

sTN.aiidOtberi. jjjjg pnyjlege belonged to him propter dignitatem^ 

Bur, fuppofing this information to have been filed 
diredly in the name of the Prince of Wales, yet it is 
not competent to 'his Royal Highnefs to purfue fuch a 
meafore. This is an information- of intrufion, and all 
the authorities (e) on this fubjed confine that preroga- 
tive to the Crown : it is not competent to any fubjeft 
to proceed in fuch a way ; it would be neceflary that an 
cjedment fhould be brought by a fubjed, if within time; 
and if not within time, then that the other legal remedies 
ihould be purfued,which apply to the recovery of landed 
property. Befides, with regard to cods, though in the 
{srefent cafe, a relator having been named, he would be 
liable to cofls, yet, if the proceeding be correct in prin- 
ciple, he is not named of neceffity ; and the next in- 
formation may be put on the file, without any perfon 
being fubjeA to cofts ; for it never yet has been fug- 
gefted, that the officer, who informs, has been obliged 
to bear any cofts, however improper the infbrma* 
iion exhibited to the Court may be. If, therefore, it is 
to be contended, that the Prince of Wales ftands in 
«L fi milar fituation with the Crown, in this refped ; it 
vill be a perfe£b novelty, inconfiftent with thofe prin- 
ciples, on which the law of cofts depends, as applicable 
to the Prince in other refpeds : for his Royal High- 
>iESS is not diftinguiihed, in this particular, from any 
ether fubjeft ; if an adion be brought againft him, and 
the event be unfavourable to him, he would be fubjed to 
the payment of cofts ; except, indeed, under the ad for 
the regulation of the Paincs's bottfehold* in which it 

(e) Odiii. Dig, lit. Prerogstire and loCruEoB. 3 Black. Com. 
wSu Mit. Chan. Plead, p. 21 • 93. 1^3. 

is 




The Atto»- 
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is direfled, that the adion (hall be brought againft the 
treafurer of bis houfehold, and the cofts (hall attach on 
the funds for the fupport of the houfehold. • ""^^ GEMtiA» 

This is alfo a very fingular proceeding ; for it is not of Walki 
merely an application to this Court by the interpofition gi, ys^Av* 
of the Prince's Attorney General, but it is a bill brought »»»."«M>ihtrt. 
by another perfon, claiming diftindly from the Prikce^ 
although he claims under him* It is extremely import'* 
ant that the Court (hould attend to all the allegations 
contained in this record ; it fir(l dates, that the Attorney 
General to the Prince of Wajles, at the relation of 
Benjamin Tucker^ informs the Court ;, and then, drop* 
ping the public charader, it proceeds, '' and humbly 
'^ complaining, (heweth to your Honours, your Orator 
*^ the faid Benjamin Tucker ^ debtor and 'accountant to 
^' the Crown." He is, in fad, entitled to the pofleffion 
on the face of the information, he is entitled to all the 
obje£ls of the fuit, except, that the Prince is introduced 
as having the xeverfion, and being therefore interefted 
b the queltion. I'his is a private fuit of the relator, 
be is the perfon really interefted; he is the perfoa 
who claims all the relief which is fought; and it is im* 
poiBble, that he (hould acquire an equity, which he 
would not otherwife have, if the Princb was not joined 
with him. The Prince has no exiiHng right or inrereft 
in any of the fubjeds dated in the bill ; as to the quiet* 
ing the inheritance, and the preventing a multiplicity of 
fuits, that is a very ingenious veil, attempted to be 
thrown over this cafe, to give it the (emblance of a cafe 
fitted for a Court of Equity. This, in fad, is an in- 
formation intended to fupply the place of an eje&ment, 
and an adion for mefne profits. But, even in the ca^ 
of the Crown's property, where it is let out to a leffee, 
and ^ third perfon difpofleifes him, or will not pay him . 
the rept, pr does any of thofe mjuries, \vhich aiFe£t Ithe 
tempoi^ry expir^le intereft of the lellee, the leflee caxu 

N 4 not 
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iter. net fue upon the footing of the King's title: If hi^ 
\hM atto».' reatt arc in arrear» he has an adion of covenant ; if 
»«▼ <>«**»At any pcrfon intrudes upon the lands demifed to him, he 
«fWAi.M may bring his aAion of trefpafs or ejedment; or if 



Sir j!^T. Av. d perfon gets in^ and by a fort of confufion of boundaries 
v*ir,aBdOthm. mj^ieg the property, he may file a common bill to afcertain 

boundaries ; every thing, dated as matter of gravamen 
in this bill, m^y be redreffed by the ordinary rules and 
proceedings of the law. Mr. Tucker cannot obtain a 
decree^ till he has eftablilhed his right at law; the 
queftion mud go to a jury to be tried, it cannot be de- 
cided in any other way ; and thefe defendants, after 
the operation and ezpence of fuch a proceeding as this, 
muft ultimately go to that tribunal, to which they might 
' have been brought with no vexation, with very mode- 

rate expence, and to. which they might have been 
brought immediately* Before a decree can be had, 
the plaintiff's right, if he has any, muft be eftabliibed at 
law, and even after that he muft (hew, thai there is 
fome equity, which entitles him to come into this Court 
for the relief he claims. 

The Solicitor General^ Sir Jrtbur Piggofij Sir Samuel 
Jtomillyf Hargrove^ and Wyatty in fupport of the in- 
formation. The firft objeAion, that has been made to 
this information, namely, as to the right of the Prince 
of Wai^s to fue by his Attorney General^ is a matter 
tlmoft entirely of mere form, for fuppofing that the in*, 
formation will lie at all, what difference can it make to 
the defendants, whether it is filed in the name of the 
Pjiikce of Wales himfelf, or in the name of his Attor^ 
ney General, on his behalf ? Even the differenccj fug- 
gefted upon the fubjed of cofts, does not exift in the 
prefent cafe^ as a relator, being upon the record, be 
moft certainly is liable in that refpe£t Whether the 
Prince of Wales by the law and conftitulion of this 
country is in pofifeffion of fuch a diftin^n> is a matter 

of 
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of hOi ; and being fo, it would be fufficient, for the i8it. 
purpofes of this cafe, that the faft is with us ; but if the ^Th« Arrot'l* 
propriety of fuch a diftindion is to be confidered, there "]^f p"*^** 
appears to be a peculiar propriety in his being entitled of WALts 
to proceed by his Attorney General. It is confident with sir x?$?. av. 
the dignity and rank of the Princb, that he fliould be »»*••«*<««* 
reprefented in bis father's Courts, not by any common 
and ordinary perfon, but by known and acknowleged 
officers, who may be refponfible to him, and to the pub« 
lie, for the exercife of that charader, and thofe offices^ 
which they poflefs; in fuch hands the rights of his 
RoYAi. Highness are lefs likely to be neglef^ed ; and 
the fubjed is lefs likely to be haraffed with vexatious and 
oppreflive law-fuits. There is equal reafon that all thofe 
officers, that are provided for the due adininiftration of the 
revenues of the Crown, Ihould alfo be appointed for the 
prefervation of this particular property ; and thefe offi- 
cers are provided to fee that there is no diflierifbn of 
that eftate, and no encroachments made upon it } not 
only in refpeft of the high rank and dignity of the 
Paince, but in refpe£b of the intereft, that the Kino 
and the public have in preferving it, that it may be a 
perpetual fource of revenue to the Heir Apparent of the 
Crown. It has been argued that no text writer has 
mentioned this prerogative, as belonging to the Princb 
of Wales, and from thence a conclufion is drawn that 
it does not exift ; but if no rights belong to him, except 
thofe, that are fpecified by the authorities referred to, he 
would be deprived of a great portion of thofe rights, which 
he indifputably poffefles ; the right to appoint the (heriff ; 
to have Courts ; that appeals from the Stannary Courts, 
are to be to himfelf in council, are not mentioned by 
thofe commentators and text writers ; they do not even 
notice the right to appoint fuch an officer, as an Attorney 
General^ within a local and cu'cumfcribed jurifdidion. 
So that thefe authorities prove too much^ and therefore 

prove 
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prove .nothing at all ; becaufe they would equally go to 
ThcATTOR- exclude the Prince of Wales from a clear acknow« 
VST OitNERAL ledcred rieht^ and which is not meant to be contra* 
of walbi yerted. 

Sir hs^^v. There is, however, one printed authority as to the 
9jM,9BdO\bMi. exiftence of this officer, ^nd the char^fter he is to fuf- 

tain : we find in Lord Coke's report of the Prince's 
cafe (/), That that caufe was well argued at the bar by 
Stephens^ the Princh's jlttorney General i it is clear, 
tl^erefore, that he was confideted rightly to exift at that 
time ; and that not merely as a local officer ; in which 
cafe, he would drop that charader, when he came 
here } for no perfon, who fuftains that character in a 
County Palatine, is recognized as fuch i^ Wejtmnjher^ 
Hall. And Lord Coke mud be treating very inaccu* 
rately, unlefs the Prince's Attorney General had au- 
thority, and was fo confidered in this Court. In re* 
fpeft to the antiquity of the habit of appointing an 
Attorney General to the Prince of Wales, it fo happens 
that there is a paucity of information prior to the reign 
of James the ift, becaufe all the patents of office, now 
remaining in the Dutchy of Cornwall office, are patents 
beginning with the loth year of that King $ and it muft 
alfo be recollected, that during the reign of his imme- 
diate predeceiTors, there was no Prince of Wales in 
exiftence. ' But, during bis reign, there appear from the 
records of this Court, to have been many informations 
<iled by the Attorney General to the Prince of Wales. 
There was alfo a proceeding in this Court in the year 
1744, which is not only abundantly fufficient to wan. 
rant the prefent ; but it is direilly in point upon every 
part of the fubjed ; it is indeed precifely the fame, \irith 
the mere exception, that jthat was refpeding the water 
of Sutton Pool, and this refpe&s the water of Tamer. 
(t is certainly true^ that the prefent obje^Uon was not 

(/*) i Rep. p. x6» 

then 
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then taken; but that cafe was for a long time before iSu. 
the Court ; it was well confidered, and there was alfo ^xheATTo*^ 
a demurrer put in, though not to this point ; this fhews "<\ gkk cra& 
that there were opportunities to dtfpute it, and that ofWALit 
there was a difpofition to have difputed it, if it could sir j?st. ain 
have been difputed with fuccefs upon that point, which •»>*»»j«*9**"''* 
b made the ground of the prefent demurrer. 

As to this beyig an equitable ejefbment, it will be 
neceffary to conlider, what would this cafe be, if it was 
an information by the King for any Cro\^n property. ♦ 
The anfwer then would be (imply this : that the objec- 
tion fuppofes the King to be out. of feifin ; whereas the 
bformation is the contrary ; and in hGt it cannot be 
taken out of him by any wrongful mode. There su'e 
many authorities to fliew, that the KiNt» cannot be 
difleifed (g). h then the Prince of Wales, in his 
charader of Duke of Cornwall^ and, with reference to his 
Dutchy property, within this prerogative, which ope^ 
rates in proteding the pofleffions of the Crown ? There 
are many reafons why it fhould be fo ; and it is impofr 
fible, but that the Court muft have meant to have iaid, 
m the Sutton Pool cafe, that the lands of the Duie of 
Cornwall were exactly in the fame fituation as the 
King's: in the iirft place it is incident to the infeparabi- 
lity created by the Charter ; and, in the next place, the 
Crown has fuch an intereft in thefe pofleffions, which 
bdong to the Duke of Cornwall j for the time being, that 
in fad it is one and the fame cafe } and what holds fat 
one, will hold for the other. 

As to the form of this information, it is in the fame 
form with that, which was decided, in this Court, in the 
year 17549 to be good and valid: with refped to its 
being rendered invalid, becaufe of the relation of 

■s 

[g) Bro. Abr. th. Preregative, pi. 55. and 79. Com. Dig. tiu 
Pitibgatiye, D. 71. Co. Liu 364, b. Plowd. 55s. 

Mr. 
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]8ti. Mr. Tucker; furely if an infer maiion of imnifion could 

^eATTOR~^ rightfaUy be brought for the purpofe by the Prince of 

MCY gbkeblal Wales, either in his own name, or in the name of his 

of walzs Jtttorney General; it cannot become wrong, becaufe it is 

Sir i?st.^av. ^^ ^^^ relation of another, who has a temporary intereft; 

•TN.mdotbtn. tjiat temporary intereft cannot vitiate the proceeding ; it 

is, in truth, the eftablifhed courfe of the Court, for the 
lefibr and leflee to join as co*plaintifis to fupport their mu- 
tual rights. But the ible fubje£l, for the prefent confi- 
deration of the Court, is. whether any part of this infor- 
mation is fufficient to call upoxx the defendants for an 
anfwer ; if there be any interrogatory in the information 
founded upon an allegation, which the Court (hall deem 
fit to be anfwered ; or if there be any part of the relief, 
prayed by it, proper to be granted ; it is iatal to this de- 
murrer ; and for that purpofe all the fads muft be taken 
as true. And when all the fa£lS| difclofed by the informa- 
tion, are confidered, it will be impoi&ble to fay, that there 
are not fome parts, which require to be anfwered ; and 
however fmall thofe pafts may be, yet, as this is a general 
demurrer, covering the whole of the information, it muftj 
in fuch cafe, be overruled. 

(Wood, Baron. Where there are legal rights there 
is no occafion to come into a Court of Equity, the Courts 
of Common Law can give relief : my idea is, that the 
proper information, is an information of intrufion at 
common law ; and that the peribns in pofleflion have 
a right to retain the pofleflion, till the title of the Crown 
b found. If the Crown can come here ; and, by filing 
a bill of this kind, compel a perfon to difclofe his title ; 
there will be an end of the benefit of the Statute of 
James, and the fubje£t will be deprived of his trial by 

JwyO 

y^ rb. For the PlsuntifTs. In confequence of what fell from 

\ the Court, when this w«s laft on, a diligent fearck has 

been made for precedeiits^ and many other informa* 

8 tioas 
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tkMis(i&) filed by the King's Attorney General before LU iSii. 
very of the Dutchy had been made, and by the Prince's The attoe^ 
Attorney after Livery, have been found. But to (hew the ^'^^ pmnck* 
praftice of filing englifli informations for the pofleflions of walks 
of the Crown, it will only be necefiary, to call the atten- ^ j!^t. Aa. 
don of the Court to the cafe of the Attorney General "«i«»d0ti«a. 
againft the Inhabitants of Ovinge^ Mich. 4 James id, 
where the Attorney General having filed both an englifli in* 
formation, and a common law information, was ordered 
to deft in which he would proceed : and to the Sutton Pool 
cafe,Mich.i6CHARL£S 2nd. in which cafe.an informanon 
at common law arofe out of an englifh informsttion, and 
was direfted, juft as the Court direds an iflue to try a 
h6t. As to the general jurifdi£tion of thp Court as a 
Court of Equity, it is laid down by Lord Chief Baron 
Comjn (1) and by Lord Coke (^k) : That the Court of 
Exchequer, fitting in the Exchequer Chamber, which had 
not its origin in the flat, of 33 Hen. 8. but is the ancient 
Common Law jurifdi£tion, is a Court of Revenue, as well 
as a Court of Equity i and that it is not neceflary to reforc 
to a Court of Equi ty, if the pofleflions of the Crown 
are in queftion. All thefe authorities (hew, that in cafes, 
which relate to the pofleflions, or the revenues of the 
Crown, the Attorney General may file either a* common 
law information, or an engliih mformation in the Ex- 
chequer Chamber, at his pleafure, without any circum- 
(lances of equity, which would be neceflary, in the 
cafe of a fubjed, to give the Court jurifdi£tion ; and if 
any queftion of fa£l arifes, which (hould be tried by a 
Jury, the Court will either dired an iffue, or will order, 
that a common law information (hall be filed, for the 
purpofe of having it tried by a Jury. And they (hew 
alfo, that in all matters, which relate to the revenues and 

{b) Efery precedent, that was produced in the caufe, is fo very fully 4 
aod accuntely examined by Mr. Baron WooDf in delivering his judg* 
J&eot» as to render it unneceflary to fet them out in this place alfo. 

(i) Com. Dig. iit* Courts* D. (i) 4 Inft. 118. 

poflefliona 
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tilt. poiTeflions of the Princ£ of Wales, as Duie of Com* 
VheATTonT'^ ^^''> ^^^8 Court has exadly the fame jurifdidion, as ia 
""the^PRx^NcY ^^^ ^^'^ ^^ ^^^ revenues and pofTeiEons of the Crown, the 
of Walks information in fuch cafe being filed by the Princess jft* 
Sir J. St. au- fomey General^ if livery of the Dutchy has been made. 
•T»,aidOthe«. j^^jj^^ jj^ ^^pjy^ Notwithftanding the induftry, that 

has been employed, not one fingle paflage in any author 

has been referred to, in which an exception is takea to 

' the univerfality of the dodrine, confining the right to 

fue in the King's Courts by their Attorney General^ to 

the iCiNG, and to the Queen ; therefore, as far as any 

light, can be derived from the books, this is a queftion 

altogether new. And it is no anfwer to fuch a body and 

balk of authority, as has been produced on the behalf 

of the defendant, to obferve, that becaufe thiey do not 

point out, that the Prince has the power to appoint 

Sherifi*s, that therefore the argument proves nothing, 

becaufe it proves too much ; /or, in referring to thofe 

authors, it was never intended even to infinuate, that 

the point, whether fuch a right did, or did not belong 

to the Prince, was diftin^tly under their confideration : 

but the only purpofe, to which the authorities were 

applied was that, to which they may fairly be urged ; 

namely, that as far as we can derive light from any difl 

cuflion in books of general authority, and books of 

prafkice, applicable to the particular fubjeft, it is ex- 

prelsly confined to the inftances of the Attorney Genera! 

of the King and of the Queen. It was never meant 

to deny the exillence of the office of Attorney General 

" to the Prince, the only queftion is, as to the extent of 

the powers belonging to it ; it has been argued, that he 

poflefles the power contended for in the prefent inftance 

on account of the intereft, which the King has in this 

* particular property ; but inftead of any right refulting 

to the Prince's Attorney General horn that circumftance 

it rather eftabliihes the reverfe ; for any argument front 

the 
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the nature of the property fo confidered^ would only i8tt. 

prove that the proceeding ought to have been by the Vh* atto»^ 

Attorney General to the Crown. It is faid that the "«TG»N»»At 

fuuation of the Prince is, in this refpef^, analogous to €rw;ALtf 

that of the Crown ; but if^ previous to the making the sir ifsr. au» 

leafe, the relator in the prefent inftance, had, upon the ■»"i««"*^^*^ 

faith of an agreement for a leafe, which leafe the Princb 

afterwards refufed to execute, entered into the polleffioa 

of the lands, and expended* money upon them, will it 

be contended that IVfn Tucker would have no remedy, 

but by a petition of right ? It cannot be denied but that 

he would, in fuch a cafe, be entitled to file a bill for a 

fpecific performance, and, upon proving himfelf entitled 

to relief, he would have a decree in his favour : this 

mod ftrongly marks the diftinftion between them, and 

totally deftroys the identity contended for. It has been 

argued, that fuch a right exifts at lead for this particular 

property 1 if fo, it muft either have been exprefsly 

granted, or it muft refult of neceflity from the nature 

of the grant : Upon the firft point ; the charter, inftead 

of ferving, is injurious, to the claim ; for every portion 

of the royal prerogative, parted with by the Crown, is 

there made matter of precife and definite fpecification ; 

'* Our will is, that all in ipecialty, which to the faidDutchy 

" does belong, be inferted in this our Charter (/).V 

And upon the fecond point, it is not even attempted to 

be argued, that the Duke of Cornwall would be without 

remedy, unlets it were permitted him to eiiforce his 

rights by this courfe of proceeding ; and yet that pro- 

pofidon muft be eftablifhed to fupport the argument of 

neceifity. It is contended, that the King can file an 

equitable information, without any circumftances of 

equity, and thsit the Prince of Wales poflTeffes the 

fame right with regard to the Dutchy of Cornwall^ but 

there is no diftindion in this r^fpe£t between the Kiko 

and 
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x8if • and a fubjefl ; he muft upon the face of the information, 

^eATTo»-' ^^^hcr founded on hSt or fiflion, fugged fomecircum*' 

VST Gf NERAL ftances of equity, or it could not be fupported. As to 

of Walks the precedents, that were adduced for the purpofis of 

firV&r^Av. eftablifliing that right in the Crown, it is obfervable that 

Bxir.iiidOtbera. thofe, that at all ferve the purpofe> for which they ate now 

produced, were before (he lad year of the reign of James 
the I ft, when the ftatutes for quieting the pofleflions of 
the fubjefi pafled ; and upon examination, there is not 
one, that does not fuggeft fome circumftanees of an 
equitable nature. As to the Sutton Pool cafe, this ob^ 
je&ion was not then taken ; indeed, it could have been 
no obje£k to demur to the right of the Attorney Ge* 
neral to the Prince, where the lands were claimed 
under a decree of the Court, founded on a trial at law, 
which bad fettled the foil in queftion to be part of the 
Dutchy. The fubjeft therefore not having been dif« 
cuiTed in that cafe, it is impoffible to confider that as a 
precedent againft the defendant. 
jiprii iftby This day the Court (jn) delivered their judgmental 

Wood, Baron. In this cafe it is my misfortaae to 
differ in opinion from the reft of the Court, and as this 
is a matter of very great importance to the landed in- 
terefts of the country in general, I hope I (hall be excufed^ 
although I (hould confume a very confiderable portioa 
of time in ftating the grounds, on which I form that opi- 
nion. This is an iaforpiation and bill of complaint^n a 
Court of Equity, and the ground and foundation of it is 
(as fuggeftedj that the Princb and his Leffee are reme^- 
dilefs at the Common Law, and cannot obtain relief 
therein, without the affiftance of this Court, vh^ the 
Equity Court of Exchequer : Is that fo ? I take it to be 
clearly otherwife ; their refpedive rights are legal rights^ 
or they have none at all ; their refpedive claims are leg^l 
claims, and nothing elfe. The Prince, as the infornai- 

ation 
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ation alledges, at his birth became feifed, and ftill U '^11; 
Teifed of the Duccby of Cornwall^ and of the manor of The^TTo*- 
7'remaionj as parcel thereof: that is a legal and not an ^J^^'^p^**^^ 
equitable eftate, and if any of the pofleilions of the ofWALxt 
Dutcby are wrongfully withheld from him, his remedy sir j^tr.Ay- 
is at the common law ; as to the right of his leflee ; his ^^^^"^^^ 
is alfo a legal right under his leafe^ and his remedy is 
at the common law by ejedment: whether any of 
thefe rights are barred by the ftatute of limitations or 
otherwife is a pure quedion of law ; and there are no 
equitable circumftances, ftated in this information and 
bill, to draw this cafe from the cognisance of a Court of 
Common Law into a Court of Equity: whether the 
premifes, which the defendants are alledged to be in po& 
feffion of, are within the manor of Trefnaton or Sir John 
Su Aubyn*% manor of Stoke Damerel, is alfo a pure quef- 
tioQ of fad:, triable by a jury> in a Court of Common 
Law, in which I include the law fide of this Court. I take 
it to be a clear and fettled principle of a Court of Equity, 
that you fiiall not have relief in equity where you have a 
legal remedy, or at lead) not until the right has been 
eftabliflied in a Court of Law. Let me reverfe this cafe 
2nd fuppofe, that Sir John St. Aubyn and his lefTee, had 
filed fuch a bill as this againft the Prince or his leffee, 
to recover poflfeOion of thefe hoiifes, alledging, that he 
was entitled to the fhore between high and low water 
mark, as belonging to his manor of Stoke Damerel^ 
^'ould not the Court have difmiflfed fuch a' bill ? It can*' 
not I think be difputed, that where the whole of the 
claim of the bill in equity is a legal right, and there is a 
demurrer on that ground, the demurrer mud be allowed. 
There are many cafes to that eScGt, which it perhapa 
may be unneceflary to cite ; but led the law fhould be 
forgotten, I will take the liberty of citing fome of them. 
In Lord Tenham v. Herbert (jn) xh€ defendant demurred 
to the plaintiff's bill brought to eflablilh a right to aa 

(m) 2 Atk. 483. 

O oyftec 
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'^"' oyfter filhery, and to be quieted in the'pdfleflion of it, as 
^Tbe attor. being a matter properly triable at law ; Lord Hard- 
wTbfpwHot^ wicKE declared, that where the right of a fifhery is ia 
^ Tii"* difpute only, between two lords of manors, they can nei- 
Sir J. St. au- ther come here, till it is firft tried at law, and therefore 
' * allowed the demurrer. So in this cafe, the difpute is 

between two lords of manors ; and the queftion is, whether 
the ground and foil, whereon the defendant's buildings 
are ereded, are within the Prince's manor of Trematon 
or Sir John St. Aubyn^% manor of Stoke DamereL Alfo 
in the cafe of Whitchurch v. Hyde (n) where the plain- 
tiff, through feveral mefne affignments^ being in pof- 
feilion of a right, originally in the city of London^ of fup- * 
plying Southwark with water, prayed an injunction to 
reftrain the defendant from encroaching on this right, 
by raiiipg engines, &c. and to have it eftabliihed at law ; . 
and the defendant demurred to the bill, for that the 
plaintiff ought firft to have eftabliflied his right at hw ; 
J^rd Hardwicke allowed the demurrer ; and he fays, 
, •* I fhould allow the demurrer, even if there were no 
'^ other reaion, but the rifque the parties may run in 
^' going into a very large expence, and long examina- 
^' tions here, to no purpofe, and the chance there is of 
^^ the plaintiff's rjgbt falling to the ground at law." 
That reafon ought ftrongly to operate in the prefent 
cafe. In the cafe of the parifh of St. Luke Old Street 
againft the parifh of St. Leonard Shoreditch {p)^ the billi 
which was to afcertain the boundaries between two 
parifhes, was difmiffed ; many cafes were there cited for 
the plaintiffs ; and, among others, the cafe of Webb 
V. Conyers was alfo mentioned, as an inftance of fuch a 
bill between two lords, to try the boundaries of their 
manors; but it appeared that that bill had been alfo dif- 
miffed. In the cafe of the Duke of Rutland v. Welby (f) 
the bill was by the appellant as lord of a manor again& 

(m) ft Atk. 391. (0) X Bro.Ch. Ca*40. 

(p) 6 JBro. f arl. (Ja-'iyj. 

the 
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181X. 
the refpondent, ^ho, as alledeed^ chimed title to the ^ - ■>■ ■ ^ 

, . 4 1^ J • J L The Attok. 

manof , ^nd appointed a game-keeper, and it prayed that mcy ginbra& 
the defendant might difclaim, or, if not, difcover his ***of wa"m* 
writings, and leave the fame vith his clerk in Court, ^.^ J!st!au. 
and that the teftimony of the appellant^s witnefles might BYM,aiidOthaii 
be perpetuated \ and proper iflues dire&ed to try the 
refpondem's claim to the manor, and for a perpetual in« 
jundion. The defendant pleaded that he was lord of the , 

manor : This plea was argued before the Lords Com- 
missioners, who held it a good plea; the appellant 
filed a replication, and proceeded to the examination of 
witneffes : On hearing before Lord Chancellor Apsley, 
an objedion was taken by the refpondent's counfel that 
there was no equity in the bill : And this obje&ion hav« 
ing been fully argued, and the defendant's counfel re*- 
fufing to take an iflue by confent, or to admit a trefpafs, 
whereby the right to the manor might be tried at law; 
his Lordfhip difmiifed the bill with cofts» On appeal to 
the Houfe of Lords, the decree was affirmed, and oa 
this ground, that it was the eftabliflied and univerfal 
rule of a Court of Equity to difmifs the plaintiflF's bill, if 
it appears to be grounded on a title merely legal, not- 
withftanding the defendant has anfwered. So upon a 
motion for an injundtion to (lay the ufe of a market (q) 
fet up by the defendant ; the Lord Chancellor re« 
fufed it : For the plainiliF has feveral remedies either by / 

Jiire facias or z&ion i but if he comes originally into this 
Court ; this Court will not interpofe before the title at 
law is eftablilhed. So that it feems, I think, to be yery 
fully and dearly fettled, that where the queftion con- 
tained in the bill is fiipply a queftion of law, the bill 
ought to be difmified ; for that no party, who claims a 
legal title, can come into a Court of Equity, till he has 
eftabliflied his legal title ; unlefs he can ihew in his bill 
Somt grounds of equity. However, it was iaid ia fop- 

(y) a Vczcy 414. 
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pert of this ioformation, that the demurrer admits y/hik 

The attor. ^^ ft^ted in this information ; namely » encroachm.eats on 

** A*p""^^ the Prince's rights ; and that was fuiEqeot to fopf)OTt 

onfALBs it. The demurrer does not in terms admit any foch 

8{r!:5T.Ao. thing; but it is, that if the allegations are true, which 

sTN.aodotken. jjj^y j^ ^^^ admit, they. Contain no matter of equity. 

According to that argument, there could be no demur- 
rer for want of equity, if the inferred admidlon cut it 
up. But what does the demurrer admit i It admits only 
that, which is well pleaded : If there is nothing but a 
legal title pleaded, the admiflion of the h6k does not 
give a Court of Equity jurifdi£Uon in the firft inftance. 
Then it has been argued, that although in a common 
cafe between fubjed and fubjeA, a bill of this nature 
could not be fuftained for want of equity, yet that the 
Prince, in refped of his exalted fituation, as the firft 
bora fon of the Ki^g, and the peculiar nature of the li- 
mitation of the Dutchy of Cornwallj may purfue this 
eourfe of proceeding ; and a cafe from Lord Coke was 
ctited, intituled ** The Cafe of thd Prince" (r), which was 
zfcire facias to repeal Letters' Patent of ^e^n Eliza- 
beth to Henry Lindley^ and one Merrick^ of certain 
manors, that the King might make Livery of them to 
the Duke as parts of th« Dutchy ; this was a legal pro- 
ceeding hy fcire facias ^ and only applies to the Prince's 
right to the Dutchy oi Cornwall^ which is not difputed ; 
however, this would prove nothing in refped of the equi- 
table juiifdidion of this Court ; becaufe that was a legal 
proceeding by fdre facias, I'here has not been one 
fingle^ information produced, or quoted, in the leaft 
icfembling the prefent. One information, cwhich was 
$ledin the 17th of George the 2d in 1744, has been 
^led, and I will now examine that, and if I underftand 
il rightly, it vuH not in the leaft warrant the prefeut pro- 
«eding. In the 17th ofGEoRCBthe id^RobertPaunctfort^ 

(r) 8 Rep. U 
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M Attorney General of Frederick then Puiitfcs o^ 
WaleSj and Robert Hewer filed an inform^tioa or \A\ii 
fiitiiig, that upon the demife of his lafe Majestv *^» Gti%kAt. 
G£ok§E the Firft, and upon the acctflion of his then of Wali< 
MijESTY George the Second, on the loth of June sirj!^^^. 
1727, the Dutchy of Cornwall became vefted in the *vM,Mao«bei?i 
Prince as firft bom of the th^il Kino, and h^ became' 
entitled to an eftate of inheritatice therein ; and among 
other things, of the water, foil and pool of Sutton neair 
Plymoutbf and to certain emoluments, &c. thei^to be- 
^g^^^9 ^^ ^o ^11 houfes, cellars, wharfs, quays, &:c« 
eteded upon the ground or foil of the faid water 
or pool: That by indenture of the ift of Match 
1742, the Prince demifed to Hewer y Sutton Pool^ 
with the a(>purtenances, and all houfes, &c. ere6t- 
cd upon the ground, to the Pool belonging, to hold 
for 31 years, at a rent, and under certain covenants ; 
That his then Majesty George the Second, by hts let- 
ters of Ff ivy Seal, dated the 15th of March in the fifth 
year of his reign (in the year 1732), grafted and a& 
figned to the Pr|nc£» all rents, fines, fums ofmoney, 
debts, and demands whatfoever, owing to his Majesty^ 
wbilft the Dutchy belonged to him, and then in arrear, 
before thePRiNQE became entitled to the Dutchy ; by 
virtue of which grant, the Prince became entitled to all 
inrears of rent from the 7th of February 1719 (when a 
leafe to Tregenna and Courtenay expired) which had not 
been accounted 'for to his then Majesty, when Duke 
of Comwally until the Prince's fucceffion to the Dutchy ; 
and then it ftates that the Prince, by grant under hi^ 
Privy Seal, dated the 28th of June T743, granted to 
Hewer all arrears of rent, due to him in, his own right, 
or by virtue of the f^d grant from his Majesty, of, 
and for the mefluages, lands, &c. belonging to Sutton 
Pooly ot within the high -water mark thereof, which be- 
came pafyable from the expiration of the leaf6 to Tre^ . 
genna and Courtenay to the l8th of February then latft t 

O 3 Then 
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i8ii.. Then it dates, what the true and ancient bounds, UmitSt 
^e ATTog^ ^^ extent of SuiUn Pool were, and that the fait water 
to'dif m"« ^^^^'^ ^^ flowed over the fcites of the houfes in queftion; 
of wai.18 and then come thefe material allegations, to which I beg 
Sir/.^.Au- attention may be paid. ^^ And fo it did and doth ap- 
.vN.wdotben, c^ p^ar by an inquifition taken on the 28th of Juguji in 
, **lhe 13th year of Charles the Second, atid returned 
** into this Court, in purfuance of an order made in 
•' Trinity term in the fame year» in a caufc then dcpend- 
<< ing upon an information by his Majestt*s then 
** Attorney General, when there was no Duke of Cornm 
^^wallf againft the Mayor and Commonalty of Plymouth, 
« Oliver Ceelyy IVilliam Jeffery^ Joftph Hunney^ . John 
^ Ireland^ and four other defendants ; and that (he 
'* faid metes, limits and bounds aforefaid> do include the 
** feveral wharfs, quays, buildings, or places aforefaid, 
^' and the wharfs, quays> or places called Smart^s ^uay, 
f* &c. and that divers encroachments had been made ; 
*' and that upon hearing of the faid caufe on the aift of 
^^ November-^ in the 13th of Charles the Second, and 
^' after a trial at law^ at the bar of the faid Court^ had 
'* been had| and upon long debate of Counfelon both 
^' fides, it was declared by the Court, that all the foil of 
'^ the faid pool, called Sutton Pool^ lying within the limits 
** of the Barbican and- Cau/ey, within the flux and reflux 
^^ of the fea of ordinary tides, was the Kino's, or did be- 
^' long to his Majesty, there being at that time no 
*^ Duke of Cornwall i and it was decreed that an in- 
^^ jundion ihould be awarded to eftablifh his Ma- 
<« jESTT in the pofleflion of the faid pool, againft the 
defendants in that fuit, and all claiming under jhem ; 
and it was further adjudged for his Majesty againft 
Ceely^ Ireland^ Hunney^ and Jejfery^ four defendants^ 
'^ that the ground confefled, by their anfwers, to be 
within the high water mark (which ground is in the 
decree particularly fpecified) and the buildings there« 
f on fhould be eftablifhed j" but as to all other build*. 
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mgs» quays, and ereftions, and matters in queftion, the t$it. 
Court did not determine one way, or the other, as zp^ 'xhe Arroi!* 
pears by the inquifition and decree : It then ftates, ^^'^ gsniraiT 
" that, during the ufurpation, feveral encroachments of wa\'m' 
<< were made on the pool, and the banks, and fliores sirTf^Av. 
" thereof, that his Majesty KrNo Charles the ■»"i«^o*e«* 
'< Second, after his reftoration, by letters patent under 
" his great feal, demifed the faid water and potfl to Lord 
*' Amndellf for thirty-one years, and afterwards by fub- 
^' fequent letters patent, dated the 31ft oiAuffz/i i6y6^ 
^* granted the fame premifes*to the faid LordAnm* 
<' dellj for a further term of fifteen years ; and that 
*' King William and Quben Mary afterwards, on 
^ the 20th of January 1691, demifed the faid premifes, 
'^ at the requeft of L$rd ArundelTz adminiftnitors, to 
** Tregenna and Courtenay^ for a further term of fifteen 
*' years, which expired on the 7th oi'Febrwary 1719 :'^ 
It then ftates, that fubfequent to the hearing of the £ud 
caufe, Lord Arundell recovered pofleffion by judgments 
in ejeftment of feveral of the quays, wharfs, and build- 
ings in queftion, in the faid caufe, touching which no 
decree was made by the faid Court, on the faid hearing : 
It then alledges, that Lord Arundell caufed, or per- 
mitted feveral other houfes, &c. to be ereded in the 
fsud pool, within high water mark, and made feveral 
leafes, grants, or * fettlements thereof, and received 
rents, fines, or other confiderations for the fame ;. that 
the pool, together with all the houfes, &c. are, and 
iince 1742 have, by virtue of that leafe, been vefted in 
Hewer, and that he is entitled to all rents, unaccounted 
for, fincethe 7th of February, '7^9> when the term to 
Tregenna and Courtenay expired : Then it charges, that 
the confederates, ' or thofe under whom they claim, 
have by intrufion and fraud, (and here I would remark 
there is nothhig of fraud alledged in the prefent infor- 
mation, it is fimply alledged by intrufion, but there it was 

O 4 alledged 
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alledged by intrufion and fraud, which might giv« 
^ jurifdiftion to a Court of Equity) and without valuable 

The Atto»- m, j ^ ^ 

KEv gbneeal conlideration, gained a wrongful poiTefiion of and in 
*V Wa^ii " ^^ feveral other houfes, &c. or received the rents and 
fiirj*?T*Ai^ profits thereof ; and that they had applied to them ta 
BTN,«iid6thers. deliver pofleffion, and to account for the rents and 

profits, which they refufed to do ; and the bill charges 
that the defendants came into poffeffion by iniru- 
iion on the right of the Prince or his predeceflbrs, 
or by virtue of fome leafe, grant, or authority from 
4he leffees or perfons claiming under the Prince or his 
predeceflbrs, which leafes had expired : that might give 
jurifdiftion to a Court of Equity, for if they come \x\ 
under former leafes, that might be a foundation for a 
bill ; but I do not much rely on this ; I only fay this^ 
does contain a mixture of £quity, whereas in the pre-% 
fcnt bill there is nothing, but law or refpeding legal 
title : Then it fays,- that the faid defendants, or thofe 
under whom they claim, have paid rents, fines, and 
other payments to the leffees of Lord Arundell or his 
agents, or ftewards, particularly to John Jane^ who 
rented the pool for feveral years : Then it alledges, that 
Martyn^s premifes are the fame, as were decreed againft 
Jo/eph Hunneyj under whom he claims title; it then 
, alledges that feveral other of the premifes, now in the 
occupation of the defendants, are the fame premifes, 
which by the decree were decreed againft Oliver Ce^Iy^ 
John Ireland^ Jo/eph Hunney^ and William Jeffery^ or fome 
or one of them, or afterwards recovered by judgments 
in ejeflment at law, as defendants well know: (fo 
that this bill ftates a decree for thefe premifes ; a trial at 
law ; and that thefe defendants are in the adual poifeflion 
of thefe premifes, which were decreed againft thefe par- 
ticular defendants :) The information then proceeds to 
interrogate, as to the fafts alledged, and whether the 
defendants, or thofe, under whom they claim, ever 

• held 
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kldany of the premifiss under a leafe, grants or per- i^it. 
piiffion of the Princb, or his leflees j and whether they ^-the attoh^ 
have paid any rent, and particularly to John Jdnet and nky gikerai, 
then the informaltion prays, that they tnay perufe their of walks 
evidences and writings, and may fet forth the contents sir i?st. av. 
of all entries, touchihg the matters in queftiofl 5 and •^N,andothcn, 
my produce the fame as the Court ihall direft : and 
that they may coihe to an account for the rents and 
profits ; and that the right to the inheritance may be 
eftabliflied in the Princb ; and Hewer let into poflel^ 
iion for his term. To this the defeiidants anfwered, 
and went to the examination of witnefles ; there was 
no demurrer either to the difcovery or the relief; and 
the caufe was afterwards brought to a hearing, and al- 
though there were many defendants, yet the caufe was 
brought to a hearing againft only five of thofe defendantsjs 
and it is remarkable that thofe five, againft whom it 
was brought to a hearing, were the perfons whom they 
could conne£t in privity with, and affed by the de* 
cree, which bad been made, and the recovery by eje£t- 
inent* The five, againft whom it was brought to a 
bearing, were the Mayor aiid Commonalty of Plymoutb^ 
John Brentj Humphrey Buffalo William Martyn^ and 
John Forreft. Thcfe five defendants were perfons, who 
claimed under the perfons againft whom the decree, 
after a trial at bar, was made on the 2 1 ft of November ^ 
in the 13th year of Charles the Second; or againft 
whom judgments of ejedment had been obtained by 
Lord Arundell^ the Prince's lefiee; and it is obfervable, 
the decree, then ftated, eftabiilhes the right of the 
Prince againft the defendants, and all claiming under 
thofe defendants ; and if you attend to the arguments of 
the Judges, when they gave their judgment in that cafe, 
you will find that they ground it, merely upon conneding 
thofe defendants, as claiming under thofe perfons, 
againft whom the decree had been made, or judgments 

in eii^ment had been recovered. 

^ Mr. 
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••"^ Mr. Baron Adams, Mr. Barm Leooe, and Lord 

Th« attoi- Chief Ju/iice Parker, give their o^mont feriatim. Mn 

to Ihe^pri"« ^^'^^^ Adams (j), after ftating, that it was not difpwed 

rf J^/^LM that Sutton Pool was part of the Dutchy of Cormvall ; 

rir J. St. au- and that it was not difputed, that the leafes to Lord 

a7N»tQdothert. jf^^ii ^gjg made, fays : " The msun difpute in point 

'^ of fa£t is, that the defendants are not in poflfeffion of 
^^ any of the premifes, within high water mark, that 
'* were recovered by the eje&ment, or mentioned in the 
<^ decree :*' '* as to Brent^ he acimits that he is in poQef* 
** fion of the premifes, and fubmits to account $ no doubt 
^' there muft be adecree againft him:'' ^^ as to the Mayor 
*^ zndCorporation the information is for a wharf or quay t 
^* they admit that it was recovered, by their anfwer ; |iow« 
^^ ever it is faid on thdr behalf, that they are not in pof • 
^^ feifion of it ; it is proved, that they are in poflfeffion, 
^* and therefore a decree may be properly made againft 
^' them:'' *< as to the defendant Buttal^ thepremifes are 
^' the fame as were decreed againft Hunney :'' He then 
comments upon the evidence at great length, not only to 
fiiew, that they are the fame premifes as were decreed 
againft Hunney^ but that thofe, under whom Buttal 
claims, came into pofTeffion by a leafe from LordArun^ 
deHf then expired: and he concludes, '^ I have no 
<« doubt but the premifes are the fame as decreed againft 
•* Hunney^'* therefore he decrees againft him : ** As to 
*' Martyn^ thefe premifes were not included in the 
^* decree, and therefore can fall in no other way, in 
*' the prayer of the information, than as part of Sutton 
" Pool }" the meaning of this is, that they were not 
parts of thofe particularly fpeciBed premifes decreed 
againft Hunney^ Ceely^ Ireland j or Jeffery ; but that 
they might come within the general decree, as part 
of Sutton Pooly becaufe the decree is, that the 
whole of Sutton Pool belongs to the Prince, and 

(x) Ante, p. 137. 
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therefore, by the general decree that was eftablKhed 181 1« 
agaiaft Martyn. He then examines the evidence, and Vhe attoi[/ 
drawl this conclufion ; ^^ that they are not only part of wKronrjuAA 
*^ Sutton P00I9 but that Curie, under whom Martyn of vtam^ 
*' claimed, came into pofleffion under a leafe from Lord g^^ j!!s^a9« 
" Arundell^'* and therefore decrees againft hinu ■»wt«**OA*«- 
<* As to Mariyn^s premifes/* Mr. Baron Leggb fays (/), 
'* they are the fame cellars and houfes, formerly reco- 
^^ yered againft Havii^*^ fo that be fuppofies, they are 
part of the premifes, which Lord Arundell reco- 
vered by ejeftment after the decree, though not par- 
ticularly named in the decree : ^^ Then as to Forreft^^ 
Mr. Baron Adams goes on to fay, '^ that is for a quay 
^^ (adjoining Dung ^uay') which lies within high water 
<' mark/' he gives the fame anfwer as to that, viz. that 
<< that appears to be included in the. decree.'' And Lord 
Chief Baron PARK£R|fays (u)^ ** As to ForreJT^ premifes, 
*^ they are the fame as were decreed againft John Ireland^ 
^^ by the faid decree." So that they proceeded only againft 
thofe defendants^ whom they could aflfed by the decree 
made, or judgment in ejedment given, againft the people 
under whom they claimed. Mr. Baron Adams then pro- 
ceeds to coniider two objedlions, that had been made in 
point of law, firft, the Statute of Limitations : Second^ a 
fuppofed difleifin to the then late Prince of Wales, or 
bis predeceflbrs : as to , the firft, he fays, '^ There was 
'* an anfwer to it in point of fa£t ; the Prince's title 
^ commenced in 1727, when the late Kino died, and 
" the information was filed in Hilary Term, in the 
** 17th of George the Second, fo that only feventeien 
*' years had elapfed, and therefore the Statute of Limi« 
^' tations was not againft him :*' as to the ftcond, the 
queftion of difleifm, he held, that from the nature of 
the limitation of the Dutchy of Cornwall by the charter 
of Edward the Third, the Prince took the Dutchy 

(/) Ante, p. 156. («) Ante, p* i6$. 
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*ec from all difflelftis ; that the poffeflioii cobld nrt be 

TheATTotT^ difsmncxed, but by ad of ParHament, aild that n6 fttil- 

?p" fp^HcV P^^^^ diffeifm coaM haVe that effeS ; and the othcf 

of waibi jBi^Mf concur with hita dft thd fame gro^jiids. This is 

$ir j?s?. Av- the great precedent relied oli : Tat prefeitt inibritlitioa 

9Ty,«Ki0tbeii, jjgj jj^t ^ijg jgj^fl. relation to the premifes c6ntahi<fd in 

that information ; that bad no relation to the rmhot of 
Trentafon ; Suttoh Pool was no part of the ntanot of fte- 
tiaton^ nor is it fo alledged : it fcflely relates to Sutton 
Poolj which is not alledged to be in the manor df 7r^ 
rrittton : That infbrmation proceeds upon the bafis of i 
previoufly eftabliflied legal right, eftablifli^d by a trial 
at bar^ and a decree in confequence theteof, and reco* 
very by ejeftthent : it is brought to a hearing againft 
thofe only, who claim under the perfons againft whom 
that legal right had been edablifhed : It is to enforce and 
carry into effeft that decree, againft perfons claiming 
imder thofe, againft whom it was made, and who were 
privies in eftate. Bills to enforce the execution of de- 
crees are moft undoubtedly the fubjefts of i Court of 
Equity. Is this any authority for the prefent informa- 
tion ? Not in the leaft : Is it luggefted in this informa- 
tion, that there has been any decree, or trial at law 
to eftabliih the title of the Prince, or his leffee to the 
ihores of the Tamer aga:inft thefe Defendants, or any 
under whom they claim ? No fuch thing : The prefent 
iiiformation is nothing more than an ejeftmenc bill, upon 
a matter purely at law., and no matter of Equity in ir^ 
and does not in merits in the leaft refeoible the informa* 
don in 1744. 

However, another ground has been taken to fupport 
this information, namely, that the King by his prero- 
gative has a right to file an information, either in the 
Equity Court of Exchequer, or on the law fide of the 
Court, at his election, although it be to eftabliih a mere 
legal right f and that the Pciince, as Duke of CormvalU 
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has th€ £me prerogative in refpe£b of his Dutchy of 
CmtwaJJ : both which propofitions I will apw e^caioinc. Vhelvrro? 
In qrfjffr to m^louia thefe propoGuons^ fome prece- ^^^ geni^rax. 
iffM of iiafarjoatioDB and orders in the reigns pf James of wxlm* 
thcfirft, and Charlps the firft, and fecond, have beea sir j.^dT*A^ 
cited; j^ut it is very remarkable, not one fince the re?* "xs^wviOihi^ 
vplution (except that in 1744, which does not in the 
leaft reOemble them, for the reafons I have before given). 
I muft hj I have not much veneration for precedents 
taken froon the arbitrary reigns of thofe monaichs ; and I 
bope I ihaU not fee fuch precedents revived in the prefent 
reign ; or that, if they do take a temporary root, thejs 
will foon be eradicated. James the firft, in the lajQk 
parliament he held, was under the neceilicy, in prder to 
get a fubfidy from his fubjeds, to pafs fome beneficial 
lavs to relieve them from the oppreiSve exertions of hia 
prerogative^ and among others an ad, which I think ig 
cxtreqiely material in the confideration of this cafe, and 
I will ftate it : it is entitled *^ An A& to adctiit the 
'' Subjeft to plead the General Iflue in Informations of 
^ Intrufion brought on the behalf of the King's Ma* 
^ jefty^ and retain his poflfefTion till Trial/' Before this 
afl of parliament^ the ancient courfe of the Exchequer 
had been, that if, in an information of intrufion into lands 
or tenements, the defendant had pleaded not guilty, he 
was to lofe his poifeilion ; Lord Cote Aates that to be 
the pradice {w) ; he might at any time have pleaded 
his title fpecially, but if he pleaded the general ifluet 
ioimediately on that plea, a writ iflued to turn him out 
pf pofieifion, and to feize the premifes into the hands of 
be King ; and therefore to relieve the fubjed againft 
the fpecial pleading of his title, and to permit him to 
plead the general iflue, and retain his pofifeilion, this ad 
wa9 made ; It recites, that the Kino by his prerogative 
may epiforce the fiibjed in informations of intrufion to a 

ipecial 
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181 1. fpecial pleading of his title^ and thar, being willing to 

SiieATTOR-' ^^^^^ ^ P^^ of his ancient and regal power, out of his, 

*'th ^''**^*' gracious difpofition to his fubjefts, and at their humble 

d Walks fuit, it IS euaflcd '* that where the King, and thofe from 

Brj^.Av' ^^ whom he claims, and all others claiming under the 
^KyandOtheii. <s f^^^ jj^|g^ jj^y^ |j^g,j q^ ^f pofleffion twenty years, 

** qr not received the profits within twenty years, before 
'< the information of intrufion, the defendant may, if 
^' he thinks fit, plead the general iflue, and not be 
^* prefled to plead fpecially, and (hall retain the poflef- 
^ fion, until the title be tried, found, or adjudged for the 
** King ;** then follows a provifo, which Ihews the 
anxiety of the legiflature to prevent any evafion of this 
• aft ; and that provides, *^ that where an information of 
^ intrufion may fitly and aptly be brought on the King's 
behalf, no /cire facias (hall be brought, whereunto the 
fubje£t fhall be forced to a fpecial pleading, and be 
^ deprived of the grace intended by that ad/' Can it 
have been at that time underftood by the legiflature, 
that there was any proceedings by englifh bill, that 
could avoid this aft of parliament ? mod undoubtedly 
not : their idea was, that there could be a proceeding 
only by hiformation of intrufion, or perhaps (by refc« 
rence to the Prince's cafe) hy/cire facias ; and as thefe 
were the only things that exifted, they provide, that to 
informations of intrufion you fhall plead the general if- 
fue, and not fet out your title ; and that no proceeding 
by fcire facias fcall be devifed to oblige the fubjed to fet 
out his title : Had they any idea that the Kino's Aitor- 
ney General might come into a Court of Equity, and 
oblige a man on oath to fet out bis title ? It is quite im« 
poillble. 

A great number of precedents have been cited, and 
I will take notice of them, and examine them. The 
firft was an information in the 3d year of ]AUii 
the firft, that is direfted to the Earl of Dorset^ Lord 

Bib 
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Ugb Treafurer of England ^ the Chancellery the Chief Ba^ i8\i. 
rmj tod the other Barons^ '• S^eweth and informeth ^e atto»/ 
" Sir Edward Coke knight, the King's Attorney General^ ^^li?vlwc^ 
** for and on behalf of the Kino and of Princ£ Hen&y^ of walbs 
** cldeft fon of the Kino and Duke of Cornwall^ that the sir j?s?!a». 
** Dutchy of Cornwall belongs by virtue of ancient char* ■^"•■n*^*"* 
'' ters amd a£ls of parliament, holden the i ith of Ed- 
^^waeld the 3d, and other later parliaments, to the 
*^ Prince ; neverthelefs, fince the beginning of the 
^' King's reign it has been in poiTeflion of the King, 
'* until delivery thereof (hall be made to the Prince ; 
^' that the manor of Penryn in Cornwall belongs to the 
*' Dutchy ; that there are large commons and downs in 
'* the manor, wherein tenants have conimon and furze ; 
** that Jennings and wife, and others, go about to ob- 
'* fcure, pervert, and overthrow the ancient metes and 
^' bounds of the manor, and have intruded and en- 
^^ croached into and upon the commons and downs, 
'^ contriving titles among themfelves, and converting 
*^ the profits to their own ufe ; all which intrufions^ 
^^ encroachments, ufurpationsi trefpafles,* &c. have, been 
'' done by the defendants, in contempt of the King, 
^ and to the diflierifon of the King and the Prince, 
^' contrary to law ; and it prays "* the procefs oifubpana 
^ againft the defendants, to appear in the Exchequer 
^ Chamber, then to anfwer, &c.and to abide and perform 
'^ the order, direflion, and cenfure of the Court: and for 
the prefervation of the ancient limits of the manor, it 
prays the Court to award a commiilion to fufficient 
perfons for the view, perambulation, examination^ 
** and fetting down of the ancient bounds of the manor, 
•' and commons, and for the performance of all things 
^ requifite on that behalf/' I believe a bill for a com« 
miffion to afcertain boundaries is not an unufual pro« 
ceeding in Equity, and therefore in this information, 
fuch a one as it is, there is an equitable ground ; but 

there ' 
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iSri. there is no fuch thing prayed in the prefent informatioft 
S-heATTOR.*' ^y ^^^ Prince of Wales : however, there is one ob* 
MET General fervation upon tbis infonnationi and that is upon the 
«f wale$ words *' cenfure of the Court/' that pretty plainly 
Sir jfs^Au- fliews, that it is of Sfar Chamber extra£tion, for this is 
^yK,«iMiochers, ^ information for the purpofe of punifhing j for the 

purpofe of cenfure ; for it prays^ that they may abide 
and perform the order, dire£tion, and cenfure of the 
Court* I wondered from whence the word cenfure 
could arife, till I looked into the ad of Parliament for 
the abolition of the Star Chamber^ and there I found 
in that ad: (his term is ufed : it recites, '^ that the 
«^ proceedings, • cenfures, and decrees of that Court 
'* had by experience been found to be an intolei^ble 
*^ burthen to the fubjeds, and the means to introduce 
*' an arbitrary power and government/' So that this 
pretty clearly marks what kind of information this was> 
vi^* an information for punilhment» 

The next informatbn is one in the 3d of Jambs the 
Firft, by Sir Edward Coke^ then Attorney General ; th^ 
title is the fame as the lad, and it alledges, that divers 
charters, deeds, &c. concerning the Dtftchy oiCorn^ 
^allj and the pofieffions thereof^ which do belong to 
the King and the Prince, have been by the defendants 
(naming them) taken away, which concealment tendeth 
to the diiherifon of the Kino and Prince t and they 
have wrongfully intruded into, and upon a parcel of 
land, called the JJlatid^ within the parifli of Li/keard^ 
parcel of the manor of L\fkeardy to the diiherifon of the 
Prince : and it prays procefs oi/ubpana to appearand 
anfwer, and that the defendants may be examined upod 
interrogatories. Now in the firft place, a bill for a 
difcovery of deeds, mod undoubtedly, is an equitable 
proceeding, and therefore, here in this cafe, there is 
a ground for proceeding in an equitable jurifdifiion { 
it prays, that the defendants may be examined upon in^ 

terrogatories 
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terrogatories : Here we can fee the Star Chamber again, iSii. 
becaufe the proceeding in the Star Chamber was, as it ^h* attor/ 
appears from Lor^ Coke (x), a proceed inc: by a bill or n^t g^^^ral 
intormation, by examination or the defendant upon inter- of Wales 
rogatories, and by examination of witnefles, and rarely sir j?st..au- 
cre ienus. Thefe perfons are fuppofed to have com. ■^"' ■"'*o^»'«"- 
niitted an oflFence, and it prays that they may be exa- 
mined upon interrogatories : Can any perfon juftify fuch 
« proceeding at this day ? . 

The next information is in the third of James tife 
I ft ; that is for intruding into and upon the Deanery, 
Free Chapel, and Prebendaries oF St. Burydn^ and the 
fcite, glebe lands, and tithes, &c. and for having 
and concealing records, &c. concerning the faid 
Deanery, &c. belonging to the Prince, and to the 
King, in regard to the Prince ; procefs is prayed, and 
that by commiilion or procefs of the faid Court, the 
tithes and other things may be fequeftered: That 
is pother proceeding of the Star Chamber ; that is 
not a proceeding ufed at this day ; but this precedent 
likewife is a precedent that contains in it fomething of 
^uity, becaufe it is for the difcovery of deeds, which 
bad been concealed and taken away. 

The cafe in 4th James the i(t, is another of the 
tmit kind. Then there is another in the Michaelmas 
Term in the fame year, which is an order that does not 
at all relate to the Dutchy of Cornwall : it relates to the 
poffeffions of the Crown, in the county of Derby i and 
it recites '' that Sir Francis Leeke^ Knight, had exhi- 
^' bited an engli(h bill into that Court Cthe Court not 
" being mentioned, but I fuppofe it to be the Exchequer 
" Chamber) againft Sir Peter Frecbvyle^ Knight^ fup- 
** pofing that Henry the 8th, being feifed in fee of the 
^< manor of Duffnanton^ in the county of Derby j and of 

(x) 4 Inft. 63. 
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i8ii. «' the tenth part 6F the parfonage ia the manor of 

TheATTOR.*^ *' Staveley^ and of common of pafture in a wood called 

*to di?Piii"« '* W^Jhvood^ and in all other foreign wood$ within the 

of waiei «< lordihip of Staveley^ as belonging to that manor, did, 

Sir ifsT. Av- ^^ by his letters patent, grant the fame to Sir Francis 

fcvN..ndoihcr.. u L^^i^^ Knight, father of the complainant, and to his 

•' heirs for ever, rendering the yearly rent of j^j. 2s. 
^' which had defcended to the complainant as his fon ; 
*^ and that the inheritance of the manor of Stavelej^ be- 
•* ing come to Sir Peter Frecbvyle^ he detained the par- 
^^ fonage, and cut down the wood, and inclofed the 
*< ground, wherein the complainant had common, and 
*' for the fameJie fought reUef by (he bill. Now for* 
'< afmnch as the Court was this day informed by the 
'' defendant's counfel, that the rent of £^* ci. was 
*' but a tenth part of the value of the manor o( Dug- 
*' manton, and other tenements, in the letters patent 
<^ mentioned, and for that the Court conceiveth the 
'' faid' parfonage and commons being matters of inhe* 
'^ ritance, and pafTed out of the Crown, and not to be 
** properly fued for in this Court by courfe of eoglifli 
** bill, it is therefore ordered that the faid defendant 
^ may demur to the faid bill, as infufficient in law to 
<^ be anfwered unto/' This bill was difroifled becaufe 
. it did not concern the Crown, being an inheritance 
pafled out of the Crown to a fubject ; and it does not 
relate to the Dutchy. This at lead proves, that a 
manor pafled out of the Crgwn, is not properly fued 
for by englifli bill ; therefore the Dutchy of C^rmvaU^ 
being pafled out of the Crown, is not fueable for by 
englifli bill ; and non conjlat, but this bill contained mat- 
ter of equity. 

The next was another order in the 4th of the fame 
King, that does not relate to the Dutchy ofCcfrnwalli 
that recited, that in the 30th year of the late Queen^ 
an information of intrufion was exhibited in the name of 

the 




HILARY TERM, 51 GEORGE IIL 

the Quiek's Attorney General againft divers of l)ie inha- 
bitants of Ovinge in Bucks^ for Intruding into certain Vhe^TTo*^ 
lands in Ovh^e^ vbereunto the defendants appeared, "J'^fpJJ'jJcV 
and by a former order of the Court pleaded the general of Walks 
iflue, fince which time, in Eafter Term laft, an engH(h sir j^t. au- 
bill was exhibited againft divers of the faid inhabitants, »^«.«'<»o*«"- 
in the name of the Attorney General ; ^^ which being 
'^ opened to the Court, it was conceived not fit that 
^' the defendants fliould be doubly fued for one matter, 
« and therefore' it was ordered, that the defendants ia , 
" the engliih bill, who had pleaded the general iffu^ 
'^ to the faid information, (hould attend the Attorney 
" General^ and he ihould make choice which he would 
'' profecute. lliat they had waited on him, and he 
'* made choice to proceed only on the information of 
^< intrufion ; and therefore it had bieen ordered, that 
^ the inhabitants ihould be difmifled from the engliih 
^ bill. Now the Court being inforn^ed by Mr. Warre^ 
'^ counfel with Felton^ who holds the lands by mefne 
'' conveyance from the Kino, that there had been a 
" fidfe allegation, namely, that the inheritance of the 
*^ lands in qaeftion, had not gone out of the Crown^ 
*' there is a rule nifi^ that {Mrocefs of fubpana (ball be 
^ awarded againft the defendants in thb englifli bill, to , 
^' appear to amfwcx the fame, unlefs caufe ihewa to the 
^ contrary/' I do not fee how this proves mAich \ it 
proves thai where there had been an englUh informatiQi), 
a well as a latin information, the Attorney General waa 
to make bis eledi^o^ There is a regular inforiMtiQa 
of intrufion at law firft of all, and thiol aA eiij^lifli biU 
is £kd ; on what ground does not appear ; there m\^^ 
be^gtouuds of equity in that engliih bilU howevfif (he 
Court did not 4think it was reafonable^ that a man OiQuH 
be harafled two ways, and therefore the Attorney GenetfQl 
was to make Us ele^ion^ he clefts to procei^d oa th^ 
info^matipa of iAtrw&90f ^ut afterwards, fia4uig thai 
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he had been Ideceivecly'be chufes to proceed by the 
eAgIKh bill. 




The Alt oR- 



'iJoItie^PEiN^ '^^^ ^^^ " ^^ ^^^^^ »° ^^^ 7^^ J^*«^« the- 1 ft, whicL 
of Wales r^cites, that William Leonard, deputy bailiff of the manor 

sir j^T. Au. of Hel/ioh\ parcel of the pdlfeffions of the Dutchy of 
.vK,aiTdOthers. Cornwall, hath exhibited an englifh . bill againft John 

Rogers and Richard' Power ^ to be relieved againft an 
aAioh of fro Ver, ' which had been brobght againft him 
ia the Office of Plea^ in this Court, lor a gelding taken 
to the ufe of the Kino for a heriot, due by the father 
oi Rogers to the King j and to which aftion Leonard 
was urged to plead by rule of this Court ; upon motion 
by Mr. Stephens^ thePaiNCE's Attorney General, {fating 
the geMing to have been taken for a heriot for a tene- 
ment within the faid' manor, for which the bailiff had 
accounted before the auditor, and paid the money due 
for the iiame to the Kino's ufe, and the defendants had 
brought the a£Hon againft the bailiff, intending- by the 
trial thereof, to call in qiieftion the cuftom of the find 
manor in the country, to the difinherifon of his Ma- 
jBSTT and the Prince, he prayed, that the fuit hi the 
Offi.ce of Pleas might be no further proceeded in, and 
that the caufe might be heard on the faid englifh bill : 
Then there is an order- that the faid action ffiould be 
fiaid, aiid no further proceeded in, until the defendant 
ftould have anfwered the faid bill ; and that fortfaer 
order be thereupon taken by the Court : That is no- 
« tiling more tlian flaying the proceedings at 4aw, till 
tJiebSUis anfwered, which is ofcourfe, sfnd does not 
ieem' to me to prove any thing m reference to this 
fuit. 

The new is an informatbn of the 7th James the iff. 
The Amniej General, Sir Henry' IMitrt, Knight,'on bc- 
hajf of his Majesty; and his eldeft fon, FWKbK Henry, 
t)u%rx)( Cornwall, againft Walter Kendiflt and TJ^mas 
kenddlii ^t i^ for the delivery \ip of ^oks of accountf^ 

roU8> 
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rolls, and records, taken from' the Town HouC: of 18.11. 

Lejhdtbielj which they had gotten into.thcir hpds ; j:f^7ATTr^ 
That is the fubjeft of a Court of Equity molj undoubt- vhy <^^'*"^^ 

J T y ^,- -^ •to the PRiNon 

ediy. , . ofV^TiftE*' 

Then comes an information pf the loth. ][am£3 the six^j.W.Au. 
ift, direfted to the Earl of Salijl^uty^ Lor^^fgb Trea- .^^^' 
furer of Englandy Sir Julius . Cafar^, Cffotjcellpr, of the 
Exchequer^ Sir Laurence Tanfeldy Knigbt^ Lorcf Chief 
Barottj and the refidue of the B^ro;ti8^ there : Thfit is an 
information by Thomas Stephens Efqmre^ Attorney Qene- 
rd to the Prikce of W^\les, /)«)t^ of Cornwall and 
Earl of Cbejler^ firft begotten ^n of the .Kino,- as for 
and on behalf of the Prince, and by -^nd; acqoljding.lo 
the King's gracious Letters Patent, aj^d grant to the 
faid Prince in that behalf (this, I Tuppofe xnuflL be a 
fpccial grant of the Dutchy tp.PaiNCE CiMR.-l-¥S,;who > 
was the elded fon of the King at that tiipi^*^^ Prince 
Henry being dead , but he was not the firft. begotten 
fon of the King, therefoi;e tins -muft be ^ fpeaial gi^aqt, 
to enable him. to take the Dutchy).- The. ijlfprmajipn 
ftaies ** that whereas the river and wafeir pif Tamer in 
^^ the counties of Cornwall and Devony a94 Pther rivers 
"in the faid Counties^ . runni^g imp tjie, iamejjriv^r.of 
** Tamer J and creeks, and mem]3er$ thereof, aixd tiie river 
** of f^yr^in Cornwall^ 2Ji^ tbe;wrhoIefiIh^igoftfc^e far^jeri- 
^' vers, creeks, and member^ \ and the.inte];eQ:;^nd fgedal 
'^ authoiity, power, and prefervatian,ofl^^f;^d.riverf and 
^^ waters do belong to the Prxnc^iIP rigbt^qf tho-Duf^y 
'' of OjrwM/^?//, and the good government of ^tb^e faid , • 
" rivers and waters neceifary and benefiictal^; -snd it .thfsn 
^'chs^rges that many perfpn^ (xxaimii^ thQoa) apd ^l^er 
^^ perfons, whofe names are^ trnknowpj^-fi^irfga^dipg 
*Mhe laws and (latutes of the resdm^ bejng com^iiksd 
'' and confederated to enrich. tfaem£^lTe&>aivi^ iafii|innc^ 
rit and prejudice the King and Pjunce. have often- 
dmes, within a year laft paft^ uiUawfi^i^^aQd, forcibly 
entered upon the rights inheritance*, ^i poflCeflion of 
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'* the Prikck in the faid rivers, &€., and thereby vnxh 
A TOK* " unlawful wears, mildames, nets, fpears, and other en- 
MBY oiMERAL «< giues, talceu, killed, and deftroyed fpawn. frie, and 
***of waVm^' ** young breed of Salmon, and other fi(b, and deflroyed 
Sir hsr^Av " ^^ ^^ uufeafonable times ; to the detriment of the 
»TN«widOiher«. tt people and Commonwealth, and to the damage of the 

" King and Pkince, and contrary to the laws and fta- 
** tutes in that behalf, and contrary to right, equity, 
** and good confcience ; in confideration of the pre- 
** mifes, and for the prefervation of the water, and for the 
•* 'prefervation of the King and PaiNCb's right, revenues, 
^' and inheritance; it prays that the defendants mayap- 
" pear in the Exchequer Chamber, to anfwer the pre- 
** mifes, and every part thercof,upon their corporal oaths, 
•* and further to abide fu'ch farther order, as to the Court 
♦* fhall fcem meet." It does not appear that any thing 
was done on this information ; no anfwer was given to 
it, and all we know about it is, that it is found on the re- 
cords of the Court. Now this is a mod extraordinary 
information, calling upon men to anfwer upon their 
oaths, whether they have not committed o^ences againft 
the laws ind ftttutes of the realm, which would fubjeft 
them to penalties and punifhnients ; for they would have 
been fubje£l to penalties and punifiiments (^) if they had 
fifhed,a8itishereilated, *^with unlawful wears, mildames, 
*' nets, fpears, and other engines, and taken and deftroyed 
^^ fpawn at uilfeafonable times ;" and yet this is an in- 
formation calling upon people to criminate themfelves 
upon oath, to fay, whether they had not committed of- 
fences, by which they were to be fubjeft to pecuniary, 
' as well as to corporal punifhment : Can fuch an informa* 
tiok as this be tolerated ? Is it poITible to fet it up as a 
precedent at this day ? 

There is another information, the date of which does 
not appear, but which mud have been fubfequent to the 
t4th year of that Kikg^s reign. It was for cutting down 

(y) Stat. I Eliz. c 27. 3 Jac i. c. is. 
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fome timber in a wood ; there was no anfwer put in to 

that ; and all thefe, which I have now cited, were pre- 'xhe aVtoh^ 

vious to the flatute of the 21ft of Jambs ibe ift. >*" G«N«»At 

Inen another was cited pi Hilary Term, 3 Charles of walks 
the J ft, wl^ich does not relate to the Dutchy of Cornwall, sir h&r. au- 
but relates to pofTeflions of the Crown j that is an or- »^w»«»**©«^e"« 
der made on hearing a caufe by englifli information, his 
Majesty's Attorney General p\2xm\{t\ and tViUiam Mofe^ 
lejy and others^ defendants, touching divers parcels of 
lands within the manor of Edcnjion^ parcel of ihe de- 
mefnes of the faid manor : The Court did not think fit 
to end and determine the/aid caufe in equity, upon the 
laid englifh information, until the fame were tried by 
lann information of intrufion, upon the evidence ihewed 
on both parts t€ the Court by record : and thereupon it 
was ordered by the Lord Treafurer^ the Lord Chief Ba* 
ron, and the reft of the Barons, that the Attorney Gent* 
ral fliould exhibit an information of intrufion, in that 
Court, againft the defendants ; and that they fliould ap- 
pear, and confefs entry, and ftand only upon the right, 
and join iftue on the fame, the iflue to be tried th^ then 
next term, upon which trial the Court would give order ^ 
for eftabliftiing the pofteilion : the englifti information 
does not appear ; therefore, what grounds of complaint 
there might be, does not appear : There might b^ 
grounds of equity fuggefted, and probably were; but, 
however, it appears, as if the Court thought that there 
was matter of title to be tried, and they were of opinion, 
that they could not proceed without direding the title 
to be tried by latin information of intrufion, and there- 
fore th^ fo dire&ed. That was a cafe, where the 
Cotu't bad jurifdiflion, but they could not proceed with* 
out having the title tried ; here, in the prefent ii^Forini^a- 
tbn, tb^e is no equity at all. 

The next w»s in the 1 2th Charles the 1 ft ; and that 
was ^ decree, jeciiing, '^ that whereas, in a caufe de* 
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i8ii. ^* depending in that Court by englifli information, be^ 
VheATToii^' " tween the King's Attorney General plaintiff, and ^ir 
^^-t oiLvzxAi. ^^ Peter Ridlej Knight, and others, defendants, concern- 
of Wales *' ing feveral intrufions by the defendants into the 
sirj?ST.Au- *'Xing's msnor of Benivell in Northumberland^ and 
B?N,audOtheri. cc Jjjjq divers coal mines within the manor, &c. and for 

" finking pits and getting coals :'* This was a bill, filed 
certainly in a matter of equity : the Crown lands lay 
intermixed wifti the lands o( the freeholders, fo that 
ihey could not be difcinguiOicd, and it was a bill to 
. afcertain the boundaries, that a commiiTion (hould be 
awarded to commiflioners, to enquire upon the oath of 
lawful men> to afcertain the lands, and to make a map 
and return the fame next term ; and the Court would 
then take further order, for eftablifhing his Majesty's 
rights as the equity of the caufe required : This was a 
proper proceeding in equity, on a matter >frhich was a 
fubjed of equity, and filed on equitable grounds. 

The next was that of the 12th Charles the 2d; 
and that is material, becaufe that is the foundation of the 
proceeding in the year 1744, on the Sutton Pool cafe: 
the decree recites, •' that whereas Sir Geoffrey Palmer 
^ his Majesty's Attorney General did heretofore exhibit 
his englifli bill or information in that Court againfl 
the Mayor and Commonalty of Plymouth^ Oliver Ceelj^ 
*' U^il'iam Jeffry^ Jofeph Hunney^ John Hooper^ Thomas 
** Teale^ John Ireland^ Kendrickfon Pater/on^ and An-^ 
** thony Skinner defendants, dating that his Majesty, 
^^ during all his reign, had been and was feifed, in his 
** demefne as of fee, in right of his Crown of England^ 
^ of the ground and foil of the coafls and (hores of the 
^ feas, and of the ground and foil of every port, haven, 
<< and arm of the fea, creek, pool, and navigable river 
^< thereof, into which the fea ebbed and flowed, and 
'" particularly of the ground and foil of the pool, haven, 
^' and arm of the fea called Sutton Pobl near Plymouth^ 
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" and of the fifliing upon that Pooly** &c. Then it 
ftatcs, ** that the faid pool, lor the freedom of tr^de^ TheATTotT 
" and fafety of fliips, there at anchor, ought not to be "J^^*^" ^i 
"encroached on, or ftraightened, or hindered in the of Wales 
"courfe of the water, nor any of the ihores thereof sitJ^t.au- 
" nuifanced, nor any wharf or building to be ereded on »^"»»»«*^*«»«' 
*' the banks of the pool, for the lading or unlading goods, 
" to deceive his Majesty of his cuftoms, and to the 
" deftruftion of trade, and the Crown, and port where 
" his Majesty's cuftom houfe is : That the defend- 
** ants, fmce the laft year of Queen Elizabeth's 
*' reign, and during the reign of the late Kino Charles , 
** the firft, and of his then Majesty, intruded upon the 
^* ground and foil of the faid pool, and had built houfes, 
" &c. upon the foil, theretofore at full fea covered with 
^^ water, and within the high water^mark of the faid 
*' pool, where (hips had anchored, to the prejudice of the 
'* port and damage of his Majesty^ and to colour 
*^ their unlawful entries and intrufions, had altered and 
'* defaced the ancient bounds and high water-marks, 
^' and pretended rights to the ground and foil, and had 
^^ made conveyances amongft themfelves, or to perfons 
•' unknown ; fo that the Attorney General^ withdUt muU 
*' tiplicity of actions, did not know how, or againft whom 
'* to proceed ; the tenants being numerous and of mean 
^' condition ;'' then it prayed that the ancient bounds of 
the pool might be afcertained, and that his. Majesty 
might have the pofleffion of thofe houfes and buildings, 
and might, as he fliould fee caufe, provide for the preferva- 
tion of the faid port, and caufe fuch buildings as were 
nuifances to be removed, and that multiplicity of fuits 
might be avoided. The defendants put in their anfwer 
to this; and they all admitted, I think, except John 
Hooper y that all thofe buildings they had ere£ted were 
built within the high water-mark ; the caufe came on for 
hearing, and on reading the depofitions, books, accounts, 

and 
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^8ii* and records^ the two points infiilcd upon by b^th pair* 
SifATToa^' ^» Wng, fir ft, whether the buildings memioiied in 
^^^JtPMicm ^^ informjitiony were nuiCinces to the ftai^tening and 
4tf WAtf damage of the port of Ffymoutb ; fecondlyt whether the 
sk i^Ao' foil of the place within the Cat^<y and Barbican there, 
jij«,^otbtii. betw«n the high and low water-marks, were the inhc- 

yitance of the Kino or no : It was ordered that^ as to 
the title and right of the ipil of the place aforefaid, a 
trial was to be had at the bar of diis Court on an 
information of intrufioni to which the laid Major 
and Cmmmalty were to appear* and plead to iflue; 
which was to be tried by a Jury of the County of 
Devm i and^ as concerning the nui(ance» it was further 
ordered, that a commiiGon Ihould be awarded to com- 
miffioners, to enquire of certain articles of inftnic- 
tion to be annexed to the fame commiflion, to be agreed 
by Counfel on both fides, and approved by the Court, 
which was to be returned after the trial ; and accordiog- 
ingly an information was brought, and it was tried at 
the l>ar of the Court } and a verdid given for his Ma- 
jKSTi^; and the caufe coming on again, it was declared 
by Sir Matthew Hale, Lord Chief Baron^ and the other 
Barons ; that they are fully fatisfied that all the foil of 
the laid pool, called Sutton Pool, lying within the Barbi-- 
can and Cat^ey^ within the flux a^d reflux of the fea at 
ordinary tides, is the King's ; as to the extent of the 
laid pool« other than as to the houfes, &c. thereafter de- 
cre^d for his Majsstv, the Court did not determine 
one way or the other : It was thereupon decreed that an 
injunction (hould be awarded to ellablifli His Majesty 
in the poCTeflion of the iaid pool, called Sutton Pool, 
^inft the faid defendants, and every of them, and 
againft all others, daiming from, by, or under them, or 
a»y i>f them (I have already obferved nppn the jnibr- 
RMion in 4744» <bat the proceeding was agiinft thofe, 
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who claimed from, by, and under tfaem); and it was iSu. 
funber decreed for his Majesty, againft Oliver Ceelj^ ^rhTZrr^ 
John Lrehmdf Jofepb Humeyf and William Jeffrey^ for ^net g«i»e»ai. 
what they had confefled in their anfwers to be buik or wal» 
ivithin the high water-mark; and that the poflelfion ^^ffs^Av- 
thereof, as agatnft them, fhould be, and is thereby ^fla- w»>«*othew. 
biifhed in his Majesty^ and as to the defendant John 
Hooper^ for the fiud piece of wafte ;gronnd at (kckfide,^ 
whereon lie has built four tenements, his Majesty is 
left to proceed againit him at law : The dfifendams 
Teide^ Paterfon^ and Skinner^ are therein difmiOed. This 
is the information upon which the proceeding xfi the yosr 
1744 was inftituted; aiKl through tbewhok of ihis thereis 
no right, or intereft of any ibrr, claimed in reQxed of 
the Dutchy of Cornwall. It is fingular enough bow 
they (bould in 1 744 ingraft that prdceeding, which ih^ 
have done, upon tbb, becaufe in this information it is 
elaimed as belonging to the ILing, as in tbef^eral 
right of his Cro\yn of Engknd : Jfome how or other, in 
1744, it was admitted, that it was in right of his 
Dutchy of CornwalL This information claims for the 
Kino, in righ( of the Crown of England^ as the general 
right of the Crown, the ground and foil of the coafts 
and fhores of the fea, and of every port, haven, &c. 
and particularly the ground and foil of Sutton Pool ; and 
complains of public nuilance to the port, by ere&ions 
witbm the high and low water-mark ; and two queflaons 
arife, firft, whether they are public nuifances ? fecondly, 
whether the ground and foil within high and low water- 
mark belonged to the Kino ? As to the nuifances, the 
Court diredt a cpmmillion ; and as to the right of foil, 
an information of intrufion. This is a proceeding, ex* 
cept fo far as refpefts the commiffion^ fimilar to the pro* 
ceeding in the Atierney General v. Ricbardt (z) ; where 
this Court held, that where there is a nuHance and pur* 

(s) a Anftr. 603. 

prefture 



214 ' CASES IN THE EXCHEQUER. 



1811. prefture in a harbour^ an information on the Equity 

^cXTtoR-' ^^^ ^^ ^^^ Court, will lie to abate it. This is no autho- 
Mtr gkneial rity to juftify the prefent proceeding in a Court of 
of Wales Equity : the prefent information is not for -a nuifance or 
Sir L^^^Au' purprefture j it fuggefts no fuch thing ; it is exhibited 
BTM.andOihers. dtverfo ifttuitu ; it is for a private legal right appertain- 
ing to the Dutthy of Cornwall^ when it is out of the 
Crown ; and therefore, I conceive, that proceeding to be 
of no authority at all for the prefent proceeding. If 
the prefent proceeding had been for a nuifance and pur- 
•prefture in a harbours if the Prince of Wales has 
any authority to file fuch an information, it fhould have 
been fo alleged : This is merely to recover a private le- 
gal right, for the purpofe of enjoying it ; therefore, I 
conceive, that information has nothing to do with the 
prefent. Save in this cafe of nuifan<je and pnrpreftur^, 
and in the cafes of prerogative mills, (which ftand upon 
a very different principle from this) 1 hold that tbb 
King's Attorney Genefat has no right to file fiis bill on 
the Equity fide of this Court, but for matters of equity. 
That if the King's right is a legal right, and a wrongful 
intruiion is made upon the right, the Aitornej General 
muft profecute for him on the Law fide of the Court, 
by information of intrufion, in which cafe the fubjed is 
entitled to the benefit of the ftatute of the lift James 
the ift. 

Now let me fuppofe that the Attorney General of 
James the i ft, after this a& bad paifed, whereby the 
King remits part of his ancient and regal power, by re- 
leafing the fubjeft from the fpecial pleading of his title, 
' and from being prefled to plead fpecially, had turned 
Ihort round, and faid, I will evade this Ad of Parlia- 
ment ; 1 have nothing to do, but to go into the Equity 
fide of the Exchequer, by englifli bill, and I fliall get 
rid of this AQl of Parliament ; I will not only oblige 
the fubjeft there efpecially to plead his title ; but I 
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^I make him fet it out on his oath alfo ; and not only xSn* 
fo, but he {hall produce all his title deeds, and writ- The attor^ 
ings, that I may infpeft them, and try if I cannot pick "J^^f p^"^»^ 
holes in them : Could fuch an abominable evafion have of Walks 
been endured, even in the arbitrary reign of James the sir J.sr. ao- 
ift ? and more efpecially when you fee fo much care 
taken to prevent the fubjeA from being deprived of 
the King's grace, by any other mode of proceeding ; 
the Legiflature evidently meant, that that fliould be the 
courfe of proceeding. It is evident there was no other 
information of intrulion, but that on the law fide at the 
time, nor any mode of proceeding on the equity fide 
for intrufion, unmixed with circumftances of equity : 
If there are circumftance of equity, a quefUon of law 
may incidently arife ; but when a queftion of law does 
incidently arife, it mud be put into the proper courfe 
of proceeding ; therefore, I conclude,^ that if this had 
been an intrufion intp the pojfeflions of the King, the 
common law. information muQ: have been the courfe of 
proceeding, and not this on the equity fide ;. if the 
Prince is to (land in the fame ficuation as the Kino, 
(but which I think there is no authority for), even in 
that cafe he muft proceed in the fame way for an intru- 
fion into his pofleffions, as the King mu(|; viz. by 
law mformation of intrufion. What is Lord Coke's 
definition of the jurifdiflion of this Court of Exchequer. 
Chamber (<i), before the Lord Treafurer^ Chancellor ^ 
and Barons^ (which is what I take to be our equity 
fide J : he fays, their jurifdidion is as large for p[iatters 
(S equity, as the Barons in the Court of Exchequer 
have for the benefit of the King, at the common law ; 
evidently pointing out this diftindion, that where the^ 
Kmo's title is matter of equity, he muft refort to the 
equity fide ; where legal, to the law fide } and it is 
highly necefiary, for the fecurity of the fubjed, that 

(a)± Inft. ii8. 
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281 r. this diftindion fliould be kept up ; and this diftiofiioa is 
VheXTToi^ admirably well illuftrated in a cafe, which was cited for a 
"IVthfv^liicz different purpofei Sir Tbmas lValJingbanC%caSe{b). It 
of w;albs is not material to ftate the particular fads of that cafe> bat 
sir lst. ao* it was a cafe which came on by way of bill of review : 
BYN.andOthen. ^jj^j.^ Yol^l been a demurrer to the original bill for want 

of equity ; however the Court overruled it ; and it came 
on upon the bill of review. Baron Parker* who was 
one of the Judges, vi^asfor affirming the decree ; Baron 
Nicholas^ and the Chief Baron for reverfing it ; and it 
was reverfed accordingly; the Chief Baron reverfed 
it upoii the merits ; Baron Nicholas on the grounds, 
that it was not a queftion of equity : Baron Nicholas 
faySy ^^ No equity appears in the body of the decree, 
*^ and therefore no Court of Equity can decree it. The 
^* Earl of Worceftet^s cafe and Sir Mojle Finches dfe in 
Chancery in Michaelmas Term 41ft and 42d of Eliza* 
IS£TH ;" He cites alfo Lord Cok e (^ ), who fays, ^' when 
** any title of freehold or other matter determinable 
^* by the common law, come mcidentally in queftion 
** in this Court, the fame cannot be decided in Chan* 
<^ cer^y but ought to be referred to the trial of the com* 
<< mon law, where the party grieved may be relied by 
<* error, attaint, or by adion of higher nature." So 
(ay I, where there is original equity, and title comes 
incidentally, then it mud be fent to the common law to 
be determined ; but where originally, there is notlung 
but law in it, the bill ought to be difmiffed. Then he 
goes on to fay, ^^ nor is there here any equity in the 
*^ IhII.*' The next objefiion is, that it is a queftion of 
revenue, and this is a Court of Revenue. The an- 
fwer to it is this : ** So is the Latin Court, but that Court 
<^ will be to little purpofe, if all things (hall be deter* 
^* mined on the englKh fide. Secondly, no matters of free- 

ft) Hardr. 49. (() 4 Inft. t$. 
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** hold are determinable in equity*. Thirdly, matters 

** proper for the determination of the common law, are ' tu Xttoiu 

•• not determinable in equity. Fourthly, this decree *'*^i*pj["c,'' 

^' is a breach of Magna Cbaria^ which enada, that ofWAtct 

^^ trials ihall be /^r^tfre'/, etper legem terra. The mtf- sir j.st.A0. 

" cWds that would enfue^ if this courfe were allowed, ""••»*^^**'«* 

** are thefe ; firft, trials by jury would be oufted ; 

*' fecondly, a jury can have better cognizance of mat* 

^ ter of £a£l, being de vicinetQ^ than the Court, and 

^ may judge better of the credibility of the witnefles, 

^ &c. and writs of error, and attaint would be put out 

^ of doors. Thirdly, at law, if a man be caft, he 

^ be may have an adion of a higher nature, which he 

*' cannot have here, if he be once barred.'* Then 

there is another objedion; that matters of freehold 

have been determined here: ^^ That is againft the 

" cafe of Sir MeyU finch above cited, and many bills 

^ have for that caufe been difmtfled/* Then it was ob* 

je&ed, but there are precedents : *^ The anfwer is, none 

** of the precedents that have been produced come up 

*^ to this cafe in point, but that in Hilary^ in the 45th 

** year of ElxzabAth, which is a precedent without 

*< precedent j and if there be one or two more, that 

<< might countenance fuch a decree as this, two or three 

*^ precedents ought not to prevail againft the fundamen* 

*^ tal rules of law :'' I entirely agree with what Barm 

NiCHotAS laid upon the fubjeft of proceeding by 

ei^Ufli bill, for the determination of legal rights. His 

opinion is the opinion of a found conftitutional lawyer, 

and does great honour to his memory. 

The conftitution has prefcribed fpecific modes to be 
purfued by the Crown, before the fubjed can be dit 
feiied, or put out of his lands or tenements, in all 
which the fubjed has a right to a trial by jury, as mat- 
ter of right, and not as favour of the Court, in (hape 
of an iffue : The modea that occur are^ firft, by inqui- 

fiticm. 
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i8ii. filioD, finding th^ King's title, the fubjeft may plead 
^ The attorT' ^^ *fl^^» ^^d ^'y " by a jury : The next hyfcire facias, the 

to^Sie^PMNct ^"bj®^ "*^y p'^^ ^^ ^N ^'^^ ^'■y *' '^y j^^y • ^^^ ^^^^ 

of Wales by quo Warranto^ the fubjeft may plead to it, and try it 
Sir Ls'^Ao. ^y ju^y • The next by information of intrufion, (which 
BTN,indotbew. would be the legal courfe of proceeding in the prefent 
cafe, if it were the claim of the Crown) in which cafe, 
the fubjeft might pleads and try by a jury ; and, if the 
Crown had noc been in pofleilion within twenty years, 
thefubjed might avail himfelf of the 21ft of James the 
id. c* 14. and might plead the general {(Tue, and retain 
po0eflion till the King's title be ^ found: If yoa cs^n 
fuperfede all thefe modes, by reviving this proceeding 
by eogliih bill ; if you can fubftitutCLdepofition, inftead 
of trial by jury ; -if you can make men fet out their 
titl^ upon oath, and wring their deeds irom them for 
your infpeftion ; all thofe fafe^uards, which our fore- 
fathers have been at all times fo anxious to obtain and 
preferve, and which are fo eflential to the fecurity of 
the fubjefl, will be broken down and deltroyed ^ there 
is a claufip in the a£t for the abolition of the Court 
of Star Chamber (d\. which (though it does not apply 
to the jurifdidlion of the Court of Exchequer) firongly 
marks the unconftitutionality ojf this fort of proceeding 
by engliih bill to draw into quefiion men's titles to 
lands : " Be it likewife declared and enafiied, that neither 
his Majesty, nor his Privy Council,'' (the Star Cham' 
ber was coram rege et conjilio fuo) *^ have or ought to 
** have any jurifdidion, power, or authority by engli(h 
^< bill, petition, articles, libel, or any other arbitrary 
<^ way whatfoever,'.' (conlidering the engliih bill as one 
arbitrary mode of proceeding), ^* to examine or draw 
^^ into queftion, determine, or difpofe of the lands, lene- 
*' mentSt and hereditaments, goods, or chattels, of any 
^^ ihe fubje£ts of this kingdom: '* And then follows 

{d) i6Cfir. X. c. 10. i^$, 
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ihis fubftantive and independent parliamentary declara- 
tion and ena&ment ; ^* but that the fame ought to be _. 

The Attok- 

^* tried and determined in the ordinary Courts of Juf- mey gznb&al 
** ticc, and by the ordinary courfe of the law.*' '\fw^iT 

Some allufions have been made to the courfe of pro- gj^ j^stIau- 
ceeding in the Court of the Dutcby Chamber of Lancaf- »Tii,andOihen. 
ter; we have lately, in a cafe of the Attorney General of 
the Datcby V. Higgs in liog, had occafion to confider 
the jurifdiftion of that Court, upon a motion for an in- 
jundion out of that Court, to (lay proceedings in ah 
aftion in the Court of King's Bencby to try the right to 
lead-mines in Berby/bire. My brother Chambre, and 
myfelf fat with Mr. Perceval the Cbancelhr ; we 
heard one argument) and it flood for a fecond % but the 
cafe was not further proceeded in : From my refearches 
into the jurifdidion of that Court on that occafion, I 
could difcover that it had both a legal and equitable jurif^ 
diQion> as to lands within its furvey, a fort of claim of cog- 
nizance on all lands within its furvey \ and that it had 
alfo a large jurifdidion given and confirmed to it by the 
23d of Henry the Sth, c. 39 ; but there is no fuchju- 
rifdiftion belonging to the Dutchy of Cornwall i I only 
mention it, to (hew that the precedents and proceedings 
in the Dutcby Court of Lancajier are not in the leaft ap- 
plicable to the Dutchy of Cornwall \ however, I will 
juft make one obfervation as to the Dutcby Court of Lan^ 
cafler ; although it may at this day keep within its ju- 
rildidion,1 believe it has not always done fo, becaufe I 
find in the ftatute for the abolition of the Star Chamber, 
feet. 3. ^< That the Star Chamber, and all jurifdiftbn exer- 
" cifed in it, ot by any of its Judges or Mintllers be ab- 
'* folutely diflblvcd, taken away, and determined." And 
feflion 4. fays, <* That the like jurifdiSion now ufed 
''and exercifed in the Court, commonly called the 
'' Court of the Dutcby of Lancajier, held before the 
'^ Chancellor^ and Counfel of that Court be repealedi and 
*' abfolutcly revoked^ and made void^ any lawj preicrip- 

(^ !! tion, 
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c8ii. "^ tioD> cuftoo), or ufage to the contrary notwithiland- 
VheATTORr^ "^^ ^^g-" I only mention this, becaufe fome allufions have 
*wIh?PR"ci ^^^" made to the proceeding in the Dutcby Cc(urt of 
of WAX.IJ Laneafter^ as if they furniihed authority to warrant the 
Sir /^s T Au. prefent proceeding ; I do not mean to find fault with 
•TN.andOthers. ^j^^ jurifdiaion of the Butchy Court of Lancafter^ as it is 

now exercifed ; becaufe it may now be legally ezercifed; 
but it has not always kept itfelf within its legal limits. 

I think I have ihewn diat the Prince^ if he is to ftand 
in the iame fitaation as the Kino» mud refort to the 
common law remedy by information of intruGoo, to re- 
cover a legal right ; and not to a Court of Equity* I will 
next examine the Prince's right, conGdering him in 
the light of a fubjed; and I take that to be the true 
light in which he mud be confidered in this cafe. 

In the Sutim Pool cafe Mr, Baron Leoge fays^ ** I do 
** not know, that the Prince of .Wales in any inftance 
<* differs from other fubjeds i though he is the greateft 
*' fubjed, he is dill only a fubjefb :" He certainly may 
have the privilege of profecuting his claim by informa- 
tion by his Jittorney General for the recovery of his 
rights^ whether they be legal or equitable, and that 
propter dignitatem fer/ona ; and many authorities have 
.been cited to prove that ; and I incline to think, fo far as 
that goes, that he may : but he mufl, like other fubje&, 
profecute in the Courts appropriated to the determination 
of thole refpe&ive rights, according to their nature, 
whether legal or equitable. In the prefent cafe he has 
demifed his right to Mr. Tucker the complainant, and 
relator ; therefore Mr. Tueier may bring his ejedment ; 
Lord Arundelly when he was leflee under the Prince, 
brought ejedments, and recovered ; or an ejedment 
may be brought, as well on the demife of the PRiNCfi» 
as his leffee : It is argued that the Prince cannot be 
difleifed, and that he takes the Dutchy under the char- 
ter or aft of parliament of Edward the j4» clear from 

all 
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all difletfins; it is alfo faid the ftatutes of limitations iio t8xi. 
not run againfl: him ; be it fo : I will give no opinion ^ ' i. "*-* -^ 
upon them at prefenr; I will only fay, they are legal ney general 
queftions, determinable in a Court of Law, which may ^^bf Wales ^ 
be tried upon an ejedment : although the Kino cannot gj, /5st!au. 
be diflfeifed, fo as to be under the neceffity of bring- BTH^uidOihcw. 
bg a real a£tion, yet he muft bring his information of 
iatnifion, if another has intruded upon his pofleflion ; 
and he cannot turn him out, till his (the Kino's) title 
be found, and then he may have a writ to the Sheriff to 
remove bim^ and feize it into the Kjno's hands : the 
form of which writ you will find in Plowden. If the 
PaiKCE ftands in this fituation, he need not bring a real 
afiion, but muft bring his information of intrufion, and 
recover pofieflion in the fame way : if be is a fubjedt, he 
is difpoflefled, and muft bring his ejedment. 

Another argument was then made ufe of^ that this 
was an information or bill both for difcovery and'relief, 
and that if there be any fingle fentence of the bill, which 
the defendants ought to anfwer, or any part of the re- 
lief to be granted, the demurrer muft be over-ruled: 
This it is alledged is the rule of a Court of Equity ; I 
take ii not to be fo : I take the rule to be, that a genei^l 
demurrer holds, where the plaintiff, bemg entitled only 
to difcovery, prays relief alfo ; that I take to be fettled 
in the cafe of Bdier v. MelUJh^ {e) where the Lord 
Chancellor lays, *' The rule of the Court is now fet- 
** ded, cenainly contrary to the old pradice, that a de- 
*' murrer, if good to the relief, will do as to the dlC- 
^^ covery ; if the difcovery is fought for the purpofe of the 
*' relief: When I firft came into this Court, it was very 
^ common to hold, that a demurrer wis good to the re- 
'^lief, and bad to the difcovery; afterwards Lord 
'^ Thurlow held, that if tile difcovery was ibught, in 
*^ order to obtain the relief prayed, a demurrer, that 

(#) 10 Vet 544. 
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,8,1. ^ was good to the^relief^ was good, as to the difcovery 
^ ■->'*■ "^ «• alfo ; and that I take to be the modern doftrine^'* And 
HKT General in Gordon V. SimpkinfoH (/), the Lord Chah^ellor 
^of wa^i" recognizes the fame doftrine ; he fays «• The plaintiff 
Sir j^st^vo- " pj's^ys both difcovery and relief $ he is not entitled to 
BTM.andOthert. «< difcovery unlefs he is entitled to relief, according to 

^' the prefent courfe." The demi^rrer in this cafe is to 
the relief, and if the informant and complainant are 
not oititled to any part of the relief prayed, they are 
not entitled to any difcovery: What is the relief 
prayed here ? I will take it by piecemeal : firft, ^^ that de- 
^' fendants may fet forth a fchedule of all furveys, deeds, 
^' maps, papers, and writmgs, which relate to the ma* 
^* nor of Tremaion, or the title of any perfon to the 
^ houfes, wharfs, &c. in queftion, and may leave them 
** in the hands of their Clerk in Court for the ufual 
« porpofes/* What pretence is there, cither in law or 
equity, that the defendants, who are in poffeffion under 
an adverfe title, fliould produce their deeds and writings 
to their adverfary, that he may pick holes in the title ? 
They are not truftees for him, nor has he any right to fee 
the evidences of their title : that I take to be fully deter- 
mined by cafes, one of which, Jay v. Kekewick {g) was 
a bill by the plaintiff as heir ex parte materni^ dating 
that there is no heir en parte paternd j the plaintiff, by an 
. amended bill, prayed, that the defendant might fet forth 
in what manner he is heir ex parte paternd^ and the par- 
ticulars of his' pedigree, as heir, and of the births, bap* 
tifms, and marriages, deaths, or burials : to this there 
was a demurrer. The Lord Chancellor fays, ** This 
is a fiihing bill to know bow a man makes out his title 
as hen- ; he is to make it out, but be has no bufinefs to 
tell the plaintiff how he is to make it out ; allow die 
" demurrer." So m Locker v. Rolle (i&), which was a 

(/ ) 1 1 Vef. 509. {g) 2 Vet. J. 679. (4) 3 Vrf . 4. 
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bin charging, that the defendant had got the title-deeds^ z8ii. 
and mixed the boundaries, and praying a difcovery, poflef- 'xheXTTOR^ 
lion, and account ; a demurrer was allowed : in fupport ««r o«h»ral 

r / * . ^ . ft 1 t • *^*^ to ihe PftiNCK 

of the demurrer, it was objeaed, that it was a mere ofWALt» 
ejeSment bill, and that there was nothing to prevent sitj.T-nAe- 
the plaintiff from bringing an ejeftment, if he was en* •^'^.^n^^^^^^*"- 
titled ; and not barred by length of time ; the Attorney 
General for the plaintiff contended, that the boundaries 
were fo intermixed and blended, that an ejedment could 
not be brought, and endeavoured to diftinguifh it from 
a mere ejectment bill : the Lord Chancellor faid^ 
*^ upon the face of the bilt it is quite clear that the 
*^ plaintiff may draw a declaration in ejeAment ; the bill 
^* ftates the title, and that by fome means or other the 
^* fame perfons are in poffeffion of all the lands, and 
^' have confounded the boundaries ; the only confe-- 
^ quence is, that the plaintiffs may come for a difcovery, 
'* to know what are the farms^ and who are in pcffef- 
*^ fion, but that never can entitle him to come for pof-« 
<< feifion and an account ; if he had filed a bill for dif- 
*^ covery only, he muft have paid for the difcovery ; 
*^ but it goes on to pray relief, that is merely an ejeft- 
*^ ment : as to the form of the demurrer, I take it to be 
^* now a fettled point, that, though he may be entitled 
^* to a difcovery, yet if he goes on to pray relief, to 
*^ which he is not entitled, it is a good ground of de« 
^ murrer, and the defendant is not to be put to anfwer ; 
<< allow the demurrer." In another cafe of Ryves 
T. Ryves (i) the bill ftated generally^ that under fome 
deeds in the cuftody of the defendants, the plaintiff was 
endtled to fome intereft in fome eftate in their poffef- 
fion ; and it prayed a difcovery and delivery of the title- 
deedsj poffef&on of the eftate, and an account : in that 
cafe a demurrer to the whole bill was allowed. The 
next prayer is : ^ that they may fet forth a particular 

(0 3 Vcf. 343, 
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i8ii« ^' account of (he rents, iffues, and profits of the fauf 
VheATTOR-^ ** houfes, &c. comc to their hands fince the complaio* 
VEY gkmb&al ^« ant's leafe, and that an account may be taken, under 
*** <rf Valm* ** the diredion of the Court, of what the defendants 
Sir j?st*au- " ^^^^ received, and that a rent may be fet upon fuch 
BTii,andOthtii. «< houfes, ^c. as they have occupied, and for which no 

*^ rents have been received :^' The anfwer to this is, 
that you muft firft eftablifli your right to the premifes, 
by a recovery at law, before you can come for an ac- 
count in equity. The next prayer is : ** that the bounds 
<< and limits of the water of Tamer j and the utmoft ex- 
^^ tent thereof to high water-mark may be afcertained, 
and that the right to the inheritance of the faid 
houfes, &c. may be decreed to the Prince, and that 
** Mr. Tucket may be let into pofleffion, as his leflee, to 
^* the end that multiplicity of fuits may be avoided, and 
^' for general relief:" The fame anfwer may be given 
to this : you muft firft eftablifli your right at law to the 
water of Tamer^ and to the defendant's premifes, before 
yon can have the inheritance decreed, or be let into 
pofleflion ; recover in eje£tment| or by information of 
intrudon, or by Tome legal proceeding, and then you 
will have an habere facias poffeJft9nem^ or a writ to put 
you in pofleflion ; bring your eje^ment as Lmrd Arm* 
del did. As to multiplicity of fuits» what pretence is 
there for that ? one ejeftment will decide, whether 
thefe premifes belong to the Dutchy of C9rmoatt^ or to 
Sir John St. Jubyn^ as lord of the manor of St0ie Dame" 
rel} the whole is a mere queftion of law ; and lam of 
opinion, that this Court ought not, and cannot give re- 
lief : If you want difcovery to aifift your proceeding at 
law, file a bill> praying for fuch a difcovery^as you are 
entitled to. 

Before I conclude, 4 ca|not forbear (aybg» that I 
dunk this proceeding moft alarming, indeed, to a very 
large part of the proprietors of the landed property of 

this 
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this country : If a leflfee under the Dutchy of Comwalh 

or a leflee under the Crown, can come to this Court. ^ ^ 

. ' ' The Attor- 

without having eftablifhed any title at law, and enforce a net OcNtaAt 
production of any man's deeds and writings, for his in- ^J WAtxt 
fpeftion, upon a fuggeftion that he is an intruder upon g.^ i!^*Aa- 
the Dutchy, or the CroWn ; and can have a decree upon ixM.tniOthtii. 
depofi^ion.^;. without any trial by jury, a moft dangerous 
wound would be given to tHe (lability and fecurity of the 
landed property of the kingdom : See what the leflee in 
this cafe is aiming at ; if I can find out by your deeds 
and papers that you are in pofleflion of any lands or te- 
nementSy which belonged to the Dutchy of Cornwall^ 
or have been built between the high and low water mark 
of the Tamer ^ fmce the reign of Edward the Third, 
tbey are mine under my leafe : the poifeilions of the 
Dutchy are unalienable ; although the claim has been 
dead feven hundred years, it is revivified : Such revi- 
vifications are not to be favored ; but if the law gives the 
right, refort to law to recover it. This proceeding ap^ 
pears to me, I mufl: fay, to be an attempt to introduce 
an unconflitutional inquifition to pry into men's titles ; 
and to withdraw from the cognizance of the common 
law^ and the trials by jury, that, which folely belongs to 
tbofe tribunals^ by the fundamental principles pf our 
confthution ; and are a few firaggling precedents (if 
they were more to the point, than thofe cited from the 
arbitrary reigns of yames the firft, and Charles the firft) 
fufficient to warrant fuch a violation of the conftitutional 
rights of the fubje£l ? I am aware that it may be faid 
(for fo it has been urged in argument) that the Court, 
if they fee any doubt, when the evidence is taken upon 
depofitions, may fend it to law to be tried : mod un- 
doubtedly they may \ but I have no doubt that thofe, who 
fo argue, will alfo argue, that it is in the difcretion of the 
Court) whether they will or wilt not fend it to law, and 
would in iaft moft ttrenuouily oppofe it : In my opinion 

9.4 it 



it 



224 CASES IN THE EXCHEQUER. 

# 

'^ ^^' it docs not depend upon any difcretion of this Cowf 

TheATTOK. the fubje£t has a right to come in the firft inftance, be-^ 

w "th^pli^tE fo''c ^^ ^^s been harraffed, and worn down by the 

*^i^nft'' grievous expence and delay of anfwers. exceptions, com- 

s'tr J. St. au. mifCons, and depofitions ; and to fay to this Court, 

&TN,andOther&r ,, , • •• /• •••.,. • ••• 

^' there is nothing ot equity m tms claim ; the claim is 
wholly dependant upon the rules of the common taw, 
and the fads, upon which this claim is founded, are 
triable by a jury ; and therefore the Court ought not 
to proceed upon it, but difmifs it.:" eftablifli firft that 
the ground and foil of the Tamer, between the high 
and the low water-mark, belongs to you, before yoa 
come to this Court to afcertain its boundaries, or to 
feek an account of the rents and profits : The prima 
facie right is not in the Princb of Wal£8> as Duke 
oiCornwaUy it is in the Crown; and fo it was con- 
fidered in Sir Geaffery Palmer^ information : the foil 
between the high and low water- marks, is in the 
Crown, and therefore it lies upon the complainant to 
prove, that the principal thing belongs to him, before 
he can have any right to .enquire after the accefiary ; 
and it is remarkable, that the information in Charles 
the 2d's tiirie, filed by Sir Gecffery Palmer ^ claims the 
ground and foil of Suttm Poolj between high and low 
water-mark, to belong to the Kino, in right of the 
Crown of England i and not in right of the Dutchy of 
Cornwall : therefore,* on any ground this information 
cannot/be fuftained. I am moft clearly of opinion this 
is a mere legal right, and the fubje£l of an eje&ment, 
or fome courfe of legal proceeding, and therefore I 
think the demurrer ought to be allowed. 

With refpe£l to the other queftion, which was raifed, 
and indeed. more argued ; nan^ely, whether the Prince 
could file an information by his Attorney General ; as I 
am of opinion the information fails for want of equity, 
it is unneceffary for me to give any opinion upon that 

. point : 
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point : I hope it will not be foppofed that I am adverfe 181 1. 
to the juft prerogatives, or pre-eminences of the Kino, ' ■ * -^ 
or the Prince ; but I think, I beft ferve both, and really vbt gbmkral 
think, moil agreeably to their wiffaes, when I watch ^of walbV 
with jealous care to prevent thofe prerogatives and sif /.?t*au- 
pr^eminences from being ftretched beyond their con- »*»> «*<>*>»«•- 
ftitutional bounds, to the oppreffion of the fubje6t ; if 
in the prefent cafe that has been done, I impute it to 
madvertence only. 

Graham, Baron. Feelmg myfelf under the necef« 
fity of differing from the opinion, which has juft been 
delivered by my learned Brother, it becomes neceffary 
for me to look with very particular accuracy into the 
information and bill, which is now before us ; and 
though, after the fcrupulous and very accurate man- 
ner, in which many of the records have already been 
revifed, and commented upon, much of my labour will 
be abridged ; it becomes extremely neceffary that thofe 
who are bere» Ihould be perfe&ly apprized of what the 
nature of this information is ; becaufe as I read it, though 
I think (and it is with great tendemefs I fay it) that it is 
not fo technically and accurately penned, as it might have 
been i^ yet as I read this information, it does ftate matters, 
and it does alk relief, which, according to my view of the 
cafe, it is out of the reach of a Court of Law to give. 

Now I faid^ that this information is not very tech- 
nically penned; the precedent, from which this was 
taken, does more diftin£tly ftate that the information wan 
'' for and on behalf of his Royal Higime/s the Prince 
^ of Wales ;'* but when this information fpeaks of the 
-Attorney General to the Duke of Comwall^ as joining 
himfelf as a party in the fuit, it goes on, '^ and the 
" Prince's faid Attorney General for the Prince,*' . 
which is precifely the fame to my apprehenlion, as if it 
haddud, ** for and on behalf of the Prince;" and, 
if thofe words had been altpgether omitted, it does 

ftrike ' 
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i8f X. Alike me, that if the Court fees from the nature of the 
VheATToR-^ relief prayed, and from the mature of the allegation, 
NIT General that the afcer tain meut and eftablifhment of the Prince's 
of WALiLs^ right, is the objedt of the information, it will necefla- 
sirj^b^Au- "ly infer, that the Princb's ^//^me^ G^n^o/ is intro- 
svN»andOchera. ju^ed, for the fole purpofe, on behalf of the Prince^ 
to inform the Court of thefe rights, iind to have them 
fo afcertained. It is faid, that this information contains 
nothing, but what is merely the fubjeft of an action or 
fuit at law, either in the fhape of an information, or of 
an ejedment ; that nothing more is prayed, and that 
nothing of an equitable complexion is thrown into this 
information. Now if the. whole were to turn upon 
that, I fhould have little difficulty in faying that this 
information does require confiderably more than a Court 
of Law can perform ; for this information does not feek 
the pofieffion of this or that particular building; it 
does not proceed, as upon a title to a fpecific ho- 
nour, or to a fpecific eftate ; in which ca£e> moft un* 
queftionably, it would be incumbent upon the party to 
proceed either by ejedment (if the Prince is to be 
confidered as a mere private individual) or by informa- 
tion at common law : but what I conceive to be that, 
which gives the Court the command of this fuit in the 
fir ft inftance, is that, if this be true which isftated in 
this information, the party has a right to a difcovery of 
tbofe ancient limits and boundaries; for though the in^ 
formation does not in terms ftate thofe ancient limits 
to have been encroached, and intruded upon, amd 
thereby confounded, and deftroyed by the ads of thofe 
parties ; yet in efie&' and import it does fp alledge^ by 
dating, that Sir John St. AiAyn^ and thofe claiming 
under him^ have builc from time to time within cer- 
tafai limits in the manor of TrenuUmy namely, between 
the high and low water-mark, and fo far within them 
as-neceflarily to have confounded thofe ancicot limits^ 

15 and 
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aid to make them> at this dme of day, not difcover- xS> <• 
able ; therefore I think that thefe allegations bring them fke Arr6%. 
\wihin the fcope of thofc cafea, to ^i^hich I will refer, JJ,*^p"*c^ 
where limits and boundaries are confounded by the ads o( wapes 
of the party, and from the drcumftance of theur af* sir j. sr. av 
fuming claims, which do not belong to them ; the *^"'* 
afcertainment of thofe ancient limits becomes a ne* 
ceflary pare of the application to a Court of Revenue, 
or a Court of Equity like this, inafmuch as no Court 
of Common Law can do that, which is required to be 
done ; namely, £0 to difcover, fet out,' and fix thofe 
bounds, as that prefent encroachments may be removed, 
and none in future be made« This, therefore, I take 
to be the objed of the fuit $ though, as I faid, it might 
have been ftated more technically and diftinftly. The 
informatioa charges, that the defendants, under the 
authority of the lord of the manor of Stcie Damerel^ 
have, by building within the ancient high water-mark, 
confounded and deftroyed the ancient limits ; it does 
not ftate this in terms, but, that the tide would flow 
over them, if not obftruded by thefe buildings ; what 
is that but to ftate that thefe buildings are invafions of 
the PjaiNcs's right; and that they have done this with 
a full knowledge of the Pa men's right ; and that they 
have intermixed and confounded them with their own 
property i and therefore the objed of this fuit is, not to 
obtain merely the pofleflion of eight or ten houfiis or 
quays, but to afcertain the limits of the Ihores, to a 
great and important extent, not only ta remove prefent 
nuiiances, but to pnevaat fuuire nuifances and en* 
croachments, and future litigations ; and, as I take it^ 
the ground of the exfircife of this jurifdidion is, 
that the party has occafioned this neceffity of fpecific 
relief, not by what would amount to fraud or conceal- 
ments but: by an afliimption of right, which does not 
iKkngi to him: The. objed of, the. demurrer is, to 

fey. 
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rtii fay, that nothing here ftated is the fabjeft matter of 

\h» atto»^ ^^® jurifdifkion of this Court, fitting not only as a 

»»«▼ otH»»AL Court of Equity j but as a Ck>urt of Rerenue, virtually 

of Wales cooipofed of the Lord Trea/ureFf when there is a per- 

Sir LSrfAn- ^^^ invefted with that high office, the Chancellor of the 

BTN^isdOthen. Exchequer^ and the Barons ; and that this informatioir 

contains nothing, on which this Court is capable of a£t* 
ing, or ought to aft. 

A queftion has been made, whether, if this fuit had 
been brought by the Kino's Attorney General himfelf, 
for lands the inheritance of the Crown, it could have 
been fuftained ; and the doubt, which has been raifed 
on this queftion, I am very free to fay, was matter of 
furprize to me i bnt however it turns out, that thac 
doubt is now rendered refpeftable, and exa^s t>ur great eft 
attention. It in faft refolves itfelf into two queftions, 
firft. What right of fuing was exercifed by the Crown, 
before the ftatutes of James the FuA, which have been 
particularly alluded to ; and next. What alterations have 
been made in it by thofe ftatutes ? 

Informations of intrufion at common law were very 
frequent before thofe ftatutes, but I find very few in- 
ftances of fuch information fmce thofe ftatutes ; moft of 
them are to be found in Lord Coke and other reporters, 
in the tune of Elizabeth, whenever the mere title of 
the Kino was in queftion to an eftate or lands, the 
bounds of which were perfedly well known, whether 
this or that eftate was parcel, or not, of the pofleffions ; 
or where the queftion turned on a point of law, or fad ; 
moft undoubtedly the conftitutional and the proper mode 
of trying that queftion was by information at common 
law : but in many cafes the King's pofleffions, front 
their extenfive and unproteAed nature, became fo con- 
founded or loft by depredations and by encroachments, 
fuch as indofures of forefts and waftes, pretences of grants 
of leafes, and where leflees had continued in poffeffioa 

after 
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after the expiration of their leafes } vrhtrt boundaries had i8x i. 
been deftroyed and there was an intermixture of lands } ^^atto»-^ 
vhere there was an occupation of the fhores of the fea, m«t GimiAt 
and other purpreftures i m all thole cafes» it was impoi- of walbs 
fible to come to the diftinft queftion of title> till, by $» j?s?. a6. 
previous inquiry, thofe difficulties were removed, and ■▼"!*»<* o*«" 
even when they were removed, and. the legal queftion 
was tried, it became neceflary that the Court fliould 
liilbun the fuit for the purpofe of giving thofe direc- 
tions, which the Crown had a right to require at all 
times; and in a great many of thofe cafes, it feems'to 
me the judgment of an information of intrufion, taking 
it to have been always fuch as was. given in Wal/ingbanfs 
cafe^ could not give the fpecific relief required % and I 
tUnk I fliall be able, to fliew by feveral precedents that 
that is the cafe. Every queftion of law or fa&, redu- 
cible to an iffue, this Court would require to be tried in 
the proper mode i but much would ftill remain for the 
Court to do ; a great many cafes might be put to illuf- 
trate this. Let me fuppofe that the ranger of a foreft 
of the Ki HG had thrown large parts of it into his 
park, and had permitted his tenants to inclofe : that 
the leflee of a long term of years had held over, and in 
order to conceal the lands in leafe, had deftroyed the 
fences and thrown them into his own. Suppofe the 
inftance to which feveral cafes feem to apply, that the 
fea-fliores have been embanked or built upon $ which, 
according to the allegations, is very much this cafe. 
Suppofe a great extent of lands, covered by common 
tides, appropriated to the lord of the contiguous manor, 
and that the Crown cannot poiSbly afcertain how much 
was originally covered by the ilea, and how much belongs 
to the clsumant ; in that cafe no information nor fuit at 
law could poffibly give the relief, which the circum* 
fiances of the cafe required. What adequate relief could a 
Court of Law give in fuch cafes? It has no power to afcer- 
tain 
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fSii. tain the extent of the Ihores or hnd afltimed: it can 

TheATTo*-^ ^^^Y direft pofleffion to be given ; it has no power to 

KEY GiNiRAL grant a commiffion to fct out boundaries; it has no 

ofWALBt power to eftabhih the old boundaries; to dired inter- 

sirjJsT.Av. mingled lands to be feparated, or an equivalent fet our, 

BTN.and Others.^ J old iuclofures and bounds to be reftored. The 

judgment might be too fevere, and take from the Crown 
its known prerogative of lenity in arrenting ereflions, 
buildings, and purpreftures, and other indulgences, 
where great expence has been incurred. It was a pri- 
vilege of the Crown to fet a rent upon thefe purpref- 
tures, or to make grants of them upon eafy terms, but 
this could not be done certainly in any proceedings at 
law. A Court of Law, or a judgment on an information, 
could not direct the abatement of nuifances and purpref- 
tures^ nor reftrain from future encroachments : but this 
Court has always, as I conceive, exercifed the jurHHic^ 
tion of direding thefe things to be done; There are 
many precedents of proceedings in this Court in cafes of 
this fort, but I cannot prevail upon myfelf to dwell upon 
them, becaufe I think thofe, which have been referred 
to, are fufficient to (hew that the King had a right to 
inquire by the oath of the party into his adverfe title : it 
will be a queftion for our confideratioti, whether any 
clrcumftance in tbe conftitution, or whether that period, 
which is particularly alluded to (the revolution), has 
tnade any alteration in the ancient law of this Court. 
Some of thefe cafes, however, I muft dwell upon, to 
^ juftify the opinion i hold as to tbe prerogative of the 

Crown. I iay, in all thefe cafes the Crown certainly did 
claim the right ; and it appears to me that the Crown 
has exercifed the right fince the ftatute of Jambs the 
Firft^ and to this day exercifes this r^ht ; and it does 
not ftrike me that it is oppreflive or unreafonable, but 
that it is founded upon a ju(t and found principle ; Ae 
Crown's title h always upon record^ evety fubjeft 

knows^ 
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knowSj or may know, the Crown's title ; and nothing 

but matter of record can take that iand, which belonged TheA'TToii7 

to the Crown, out of the Kino. The King was be- net gknerai 

r ' *• /> *i • /*• 1 .*^ to the PRINCK 

foretoefe (tatutes always m poneffionj the Crown be- of Wales 
fofc thefe ftatutes could not be difTeifed ; it could not sir j?st.ao. 
be barred by any length of time; the Kino feeks no "vn^doihen. 
difcovery of a private title, refting in contract or in 
long paifel&on, for the lubjed (the King's title being 
ihewn of record^ could have no fuch title, at the time of 
day ]l acn fpeaking of, to lands at any former time in the 
Crown : if the party is prepared to fay, that the land 
or fpot in queftion never was part of the pofleflions of 
the Crowa, and Jf he can claim it as not being inter* 
mixed with any pofleffions of the Crown, and^ftate it as 
his own independent title, and no title on record be 
ihewn for the King, I apprehend that that would be a 
reafon, why as to that private title, and that private 
pofleflion, be was not bound to difcover. I am very 
much dilpofed to admit, that in order to entitle the 
Crown to come to this Court, the Kino mufl: fhew a 
care, for which he cannot at lea^ have an adequate re- 
medy at law : I do not mean to fay that in every cafe 
the Crowik can come into this Court for an information 
agaiafl: a fubjeft ; but I fay, when the cafe is of that 
nattttie, that-iib Court of Law can give the relief which 
is required ; in that cafe the Crown has to this day, as 
it always had, the right of filing an information in the 
nature of an engliih bill in this Court. If indeed the 
Crown cViims a perfectly well-known honor, manor, or 
tftate, and another is in the poileffion of that particular 
eftate, the King muft fue by information at law ; but if 
that pofleOion has been acquired by encroachment, by 
the deftrudioA of boundaries, by purpreftures, by the 
btetmizturcs of lands, &c. the King has no ade- 
quate relief at law:; and it doies feem to me^ that the 
Oma hn the r^ht of coming here, ia truth, upon 

equitable 
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181 X. equitable grounds, fo far as that, without a difcoverfi 
Vhe^TTOR^^ *^ cannot proceed a ftcp, or with any profpefl of arrit- 
Ntr Genual ing at its right } and I profefs, I cannot for my own 
^of Walk/ part, underfta^nd the late cafes of the Attorney General v. 
Sir j^t!au. Richards^ the cafe of Briftot Harbour y the cafe now 
BTir,iiidOthcit. depending of the Attomey^ General v. Parmeter^ and 

many other cafes in this Court, which proceed on this 
« principle ; and lad of aU> a very particular cafe, which 
undoubtedly did attract a great deal of attention, the 
cafe of the Attorney General for the Dutchy of Lanatfter 
againft the prefent Lord Derby : I cannot account for 
thefe cafes other wife than upon the ground, which I 
now ftate» that, in all of them, the fpecific relief required 
could not be obtained at law. My brother Wood 
feems to think that thofe cafes may be fupported upon the 
ground, either of nuifances, which the Crown has a right 
to redrefs by the abatement of them, or that they may 
be fuftained on the ground, that the Crown has the right 
of abating purpreftures on the known foil of the King. 
That, if admitted, feems to go a great way to the eiLtent 
of my firft propofition, for it muft be conceded to me 
that in the prefent cafe, there is a direA pofitive allega- 
tion,that the defendants have erected purpreftures (taking 
it to be the cafe of the Crown) ; for the information does 
in eflPeA and fubftance ftate, as to thefe Ihores firom the 
point of Saltajb to Pfymoutb Dock, that the whole fpace 
comprehended between the high and low water*mark, is 
part of the ancient manor of Trematon, which is, for the 
purpofe of this argument, part of the ancient manor of 
the Crown ; and that Sir John St. Aubyn and others have 
built within this fpace, and by fo doing, have deftroyed 
the original and proper traces of it : then, as againft the 
Crown are not thefe purpreftures; and has not the 
Crown a right to come into this Court, for the purpofe 
of abating, or fetting a proper rent upon them, in cafe 
the Crown does not think fit to remove them ? There- 
fore 
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fore I think, without looking into thofe old precedents; 

that thefe precedents eltablifli the right of the Crown to The attor^ 

fuein this wav. ^^^ Ginerax. 

Without going into a ftatement of the jurifdic- of Wales 
tioQ as to tithes, it does (Irike me that the ordinary svj.st.av- 
jurifdiftion of this Court in that refped, is fomc- »"'«*oth« 
what analogous to thefe proceedings in rerpeft of the 
King's pofleffions ; for in the cafe of tithes, it was 
never held neceflary, that either a reiflor or a vicar, be- 
fore he came into this Court to feek a decree to declare 
and eftabliih his right, (hould firft eftablifh his legal 
right at law : nor can it be faid that every cafe of tithes 
depends upon the circumftance, that an account is 
praypd, mod unqueftionably not ; for both the one and 
the other may come to feek the eftabliihment of thofe 
legal rights, and do it by the aid of this Court, confider- 
ing, as I apprehend, the provifions of the clergy as a 
conititutional eftablifhment, which this Court may be 
underftood to protedl. The cafe of Jllot v. Witkinfon {k) 
was of that fort, the principal objeA was to obtain pof* 
feflion of a confiderable quantity of glebe lands> whtdi 
had got into the pofTeffion of the defendant ; Mr« All^ 
was obliged to ftate fomething, which gave the Court 
jurifdidion of this cafe, and he dated that, which made 
it neceflary for him to come into this Court : that his 
glebe being difperfed in very fmall portions of about an 
acre, or half an acre, Mr. WilkiirfM had ploughed up 
the old manor banks, and fo confounded the andeac # 
traces of thofe glebe lands, and mixed them with his 
own, that they could not be difcovered ; the allegation; 
that he had fo confounded the boundaries, was coafi- 
dercd as giving a jurifdiAion to iixtSt an inquiry againft 
him, and to dire^ a difcovery of ancient terriers, -maps, 
&c. relative to the matters in queition ; and Wilkinfin 
was obliged to produce them at the trial of the tflu^ 

(i) 3 Wood, 493- 

R that 
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i9n. that pras dii^fted ; and from that difco?ery it was, and 

^ ■»■' ^ particularly from an ancient map out of the poffeffion of 

KXY General Wilkififon^ that AUm was enabled to eftabli& his title to 

^°of wal» ' many acres of glebe land. Then, taking the allegation 

Sir ?iT!Aw ^ *^ information to be true, that ^r John Su Aubjn 

kTN.andOchert. bas, by himfelf and his tenants, fo obftrufled and fo 

confounded, by means of buildings ereded between the 
high and low water-mark, the ancient traces of this 
manor of Trematm^ that they are utterly undifcoverable, 
is thete not a ftrong analogy between the cafes ? We 
are now on a demurrer, for the purpofe of argument 
this demurrer admits all, which is aUedgAl in this 
information : and it does ftrike me as rather a ftrong 
thing to fay, that when this information aflerts, that the 
Prince of Walbs as Doke of Cornwall^ or I wQl iay 
the King, fuppofing there were no Doke of Cornwall^ 
is entitled to the lands between the high and low water- 
mark ; and goes on to ftate, thlt Sir John St. Aubjn and 
his tenants have built between the high and low water- 
mark, and in fuch a manner, that the marks are not 
difcoYcrable ; that certain things, which are requifite to 
'give adequate sknd fpedfic relief, cailnotbe directed by a 
Court of Law ; and therefore prays in effed that thofe 
purpreftures may be removed, and the ancient marks 
and boundaries may be reftored ; it is, I fay, a ftrong 
dung thatSir John St.Aubyn ftouM 'be albwed to &y, 
.all this is petfeftty true, yet' I will giye no anfweror 
» difcovery ; fe^L your remedyas well as you can at law: 
Howlfliould be glad to know, how atty adequate re- 
medy can be given at law, fuppofing this'to be tme ; I 
am very far from ia^ing, that Skx John St. Aubyn may 
<siot haveaveiy good' defienoe, and that hie may not have 
the benefit of thefe ftatutes, wMdi haRre pafled fince the pe- 
^liodto whidi I refer; bntyfuppoAag^ that is ftated to be 
troe, it docs ftrike me that It la sMblqMly knpolfible, that 
any adequate remedy could be given by oBc, or by five 

hundred 
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hundred informations at law. Suppofe that anions of 
ejefiment or informations of intrufions could be brought 
for every one of thefe houfes^ muft the Kino go blindly nc/gine^ra& 
to his proof of title, vhere his adverfaries have con* ^^walm* 
founded and obfcured it ? bur further, no one recovery, /^I't^av- 
nor the recovery of them all at law, will do that, which Bm.andoaMn. 
is fought by this bill ; the information fays : Tell me 
what are the ancient boundaries which you have con* 
founfled ; and not only let me have redrefs by knowing 
where they are, but let nje prevent this fort of thing 
for the future ; I cannot conceive how any multiplicity 
pf fuits would give the informant the objed of it ; it ap- 
pears to me that they woulJ be inadequate and fruitlefs. 
There are feveral precedents which have been fur- 
niflied us of cafes of informations at the fuit of the 
Crown, and to which I refer $ I have thought it fuffi- 
dent to mention only thofe of later date, which I owflt 
myfelf I am not able tt> diflinguifli in fubftance from 
this, upon the fuppoGtion that this is the fuit of the 
Crown ; I will not take up the time of the Court with 
^eferrmg particularly to ioformations filed in this Court, 
at a time when a Judge prefided in it of fuch talents and 
knowledge, that no greater vigilance, no greater learn- 
ing, no greater power of inveftigarion ever belonged 
to aay chief Judge ; and when I mentbn the name of 
Lorfl Chief Baron Hale, I ihall have the concurrence 
of eyery body in the fentiment : Thofe informations 
were many of them filed, when he was Judge in t])i8 
Court, .and informations, of the fame fort, are quoted 
by him as authentic memorials and documents, for other 
purpofes no doubt ; but they are evidences of tjbie ^* 
tent, to which the Court carried this prerogf^tiye, jifi 
cafe of lands having been intermijopd, or in cafe gf .eq^ 
croachmexus} I only refer to tus well .kaowfi JUaw 
Tra^ 

R a Ip«>- 



t36 CASES IN THE EXCHEQUER. 

1811. I profefled to confider this cafe, firft, before the 

VheATioRT^ ftatutes of Jambs ; and, fecondly, as to *the eflPed of 

' "^^^Jl***^*" ^^ofe ftatutes : Before thofe ftatutes, no time ran aeainft 

to in 5 Prince ,Tr •• *-»• ■• f t % • 

or Wales the KiNo ; this was felt, there had been^ a fettled reigo, 
sir^ST Aa. during the time of Elizabeth, forty-five years, and 
»YN,«iidOthen. twenty-one of James ; but before that time, we know, 

that from the diflFerent difpqtes about the fucceffion of 
the Crown, and grants to partisans, the Crown lands 
had pafled into a great variety of hands, many perCons 
had been long in poiTeflion of their eftates, money had 
been expended upon them, and they had paffed from 
hand to hand ; under thefe circumftances, the reclaim- 
ing them, was felt to be extremely opprefiive, and 
therefore a bill, at that time, to quiet pofleflion under 
certain circumftances, was thought neceflary ; and ac- 
cordingly, in the 21ft James the ift, a bill pafled with 
that viewj declaring that the King (hould not queftion 
any perfon for any lands, &c. or the iflues and profits 
thereof, by reafon of any right or title accrued and 
grown within the period of fixty years, antecedent 
to the date of that aft. I would here remark that, 
as before this ad, the King was confidered as in 
aftual pofleffion, and the defendant was bound to 
plead his title, as a juftification for his trefpafs and 
intrufion ; fo fince the aA he might ftand upon bis 
aflual pofleflion of fixty years, and put the King 
to prove his title within that period; and there- 
fere in that fame f^flion, the 21ft James i, c. 14* 
pafled to regulate the courfe of proceeding, by remit- 
ting the ancient prerogative of putting the advorfe party 
'to plead his title fpecially in cafes, where there was a 
reafonable prefumption, that the party might ftand 
upon his pofleflion alone ; and therefore it enads, that 
when- the Kino, and fuch under whom he claims, aad 
thofe claiming under him, have been out of pofleffion 
* ' twenty 
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twenty years, or not taken the rents and profits within 18 tu 
that time, before information brought, the defendant ^^^ attoh. ^ 
might plead the general iflue, and retain the pofleflion »»^ otNsmA^i. 
till the title were tried, ai^ adjudged for the Kino ; and ofw^rLct 
then the fecond feflion goes on, '^ and where an infor- $•„ ^j^^. av. 
** mation of intrufion may be fitly and aptly brought, aTH,ti«iOiLert. 
*^ no fiirn facias (hall be brought, whereto the fubjeft 
" fhall be forced to fpecial pleading, and be deprived 
'^ of the grace intended by this a& of parliament." 
Now it certainly would have been incongruous to pre« 
ferve the old prerogative, that the King was in pofief-* 
fioD^ whilft the ad gives a title by adverfe pofleifion 
and fo by putting the party to plead Specially his title, 
which might prove defective, to fubjed him to the riik 
of defeating the v^ry plea or defence, which the ftatute 
gave him. But it appears to me extremely clear, that 
this ad is a mere regulation of the proceedings at iaw, 
by information of intrufion, or fcire facias ; it applies 
only, from the very terms of it, to thofe cafes, which 
can fitly and aptly be tried by information of intrufion; 
I will not repeat the arguments I have already urged 
to fbew that the prefent cafe appears to me one^ that 
cannot fitly and aptly be tried by information of intru- 
fion. Thefe ftatutes touch upon no part of the jurif^ 
di&ion of this Court, confidered as a Court of Equity, 
or as a Court of Revenue, having the fuperintendance ^ 
of the poffeffions of the Crown. 

I do not feel myfelf obliged to concede, that this 
Court, in its character of a Court of Revenue, is bound 
ftri&ly to all thofe principles and rules, which give ju- 
rifdidion to other Courts of Equity \ but though I am 
not willing to concede that point, I am willing to let 
this cafe ftand upon the grounds of an equitable juriC> 
didion, . exercifed in cafes of the Crown, where fpecific 
relief at law cannot be obtained, with the power of en^ 
forcing a difcovery of title in proper cafes, for the ne- 

R 3 ceflary 
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cdTary purpofe of reftoring the pofleffions of the Crown^ 

The ATToft. ^^ ^^^ original ftate, and preferving them from future 

*'l^f "■■^'' encroachments : Sappofe, therefore, that a party, hav- 

of WALBf mg obtained a grant of the King's lands, had traudu- 

9t Ts? Av. lently annexed part of them to his own, or fo mter« 

sTii.aadOtiim naixcd them, as that they could not be difcovefed, or 

had confounded boundaries; that he had made pur* 
preftures, obftruded and contraded the limits of the 
fea Ihdres, &c. 1 hardly fee how it is polfible to lay, 
that this Coiirt has not jurifdidion, as a Court of 
Equity, without any extention of jurifdidion as a Court 
of Revenue. 

With refpeA to the operation of thefe fiatutes ; in 
reading them, one fees, that they are oppofed fimply 
as a bar to the claims of the Crown : but undoubtedly 
I muft admit for the purpofe of this argument, that if 
the Prince of Wales has the prerogative of the Crown, 
as attached to thefe revenues of the Dutchy of Cornwall \ 
I muft admit, and I think, it cannot but be admitted, 
that thefe ftatutes of limitation would apply to the ex- 
ercife of the prerogative of the Crown, as applied to 
the Dutchy lands, in the lame way as to any other 
lands of die Crown. Sir jfobn St. AiAyn^ as againft 
the PftiKCB of Wales, will have a perfed right to 
Hand on any advantage, that thefe ftatutes will gi^ 
^.birn, or the fobfequent ftatute in 1769, confining the 
pofleffion of the Crown to fizty years next before the 
date of that lUtute ; becaufe thefe (latutes muft, I appre* 
bend, apply to the P&iNCfi, when exerdfing the pre- 
rogative of the Crown » in the fame way as they apply 
to the Crown when exerdfing its own prerogative. 

I come now to the confideration of how this cafe 
ftands, in regard to the Princb of Wales fuing by 
his Attorney General : I think that in this part of the 
cafe, the only difficulty is that, which arifes from fome» 
dxing like novelty, in the infthution iof this Aut by 

the 
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the PaiNcx's Attomef General i That the Prince's ft«x* 

Att^niif General of his Dutchy of CQrnwUl 1$ a public ^Xtto*/ 

officer, well knowa to the conftttuyoo, and empowered wtv ctMEiAi 

to ad for the FRiNCSy as bis public offices ia fviits of of v^ albs 

the general defcriptbii of thofe» which are allowed to ^ h^Av^ 

be brought by the Prinob of Wales, I will not wafte wwt««»**»^ 

time to difcufs : The Prince of Wales has his Auer^ 

vey General of the Dutchy of Cornwall^ on a footing, 

very anak^oua to the Atttumey General of the Dotcby 

of Lancafter^ and not very diffident in its cenftitution^ 

from that of the Kino's Ammey General : That he ia 

an officer for the purpofe of inftituting a fuh of thia 

nature, ia a fit f\^bje£l of enquiry, and that brings me to 

what, I confider as the principal queftion in this caufe* 

It is perfedly weU known that the pofleffiona of the 

Dutchy of Cornwall were granted by charter, and aft 

of parliament of Edward the ^ and I will not take 

up the time of the Court by ftating it particuhrly ; but i 

think I may venture to ftate, that the fliort fubftance of ^ 

h is to annex certain enumerated pofleffiona of the 

CrowS) and by name the manor of Tramtfm, infepa* 

rably to the eldeft fon of the Kino as Prince of 

Wales, to him and to all fucceeding Princes of 

Waus; fo» that whenever there was a Prince of 

Waus, thofe pofleffions (hould belong abfblutely to 

him, aa Prince of Wales, and (hould infeparably he 

annexed 10 blmf in his cbarafter of Duke of Cornwall^ 

and that they fliould revert to the Crown^ when a 

Prince of Wales no longer appeared ; that they 

ftottld revert to the Crown, not as it is ftated by Mr* 

Baren Adams, freed and difcharged from all difleifinSf 

fer the charts has no fuch words, that I can find, and 

I am at a lols to conceive where that very learned mas 

took up diat ezpyeffion, for it is not to be found in the 

charter itleif ; it means that they ihall revert to the 

l^f entiic M before the defcent to the Prince ; aa 

R 4 therefore. 
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tKerefore, thofe expreflions may lead to the implication^ 
Tb«ATTOK- ^bat the Prince may be dilfeifed^ I cannot give them I 

"difpriVcV" ^c'ght or authority 5 for it forms a pare of my argu- ■ 

ofWALM ment, that the Prince of Wales ftand^ as to thefe pof- 
Sir j.^T.Au- fefljonSy precifely in the fame fituation^ that the King 
*'"' hiinlelf does ; and that they are as entire, and as much 

proteded, when they are in the poffeflion of the Prince, 
as when they are in the polTeifion of the Crown, and that 
for the ncceffary purpofe of preferving their integrity. It 
is faid that the precedents, in order to fhew that the 
Prince of Wales has this right, are extremely fcanty, 
and inconclufive ; . I find myfelf under the neceffity of 
flating fome of them, in order to fee, to what extent 
they do go, and how much of argument can be derived 
from them ; but at the fame time I cannot help making 
this obfervation, that the precedents, fuch as they are, 
are full as many as one can conceive would have taken 
place in the very fliort period, -^that, during all the long 
^ fpace of time, of between four and five hundred year^, 
that thefe demefnes have been annexed to the Dutcby of 
Cornwallf they have been in the pofleflion of a Prince 
of Wales : It would be tirefojne to run over the parti- 
' cular periods, but any body will find that about fifty or 
fixty years is the longed time, that theDutchy of Cornwall 
has been in the pofleflion of the eldeft fons of the King. 
The firft precedent is in Trinity Term 3 James ; 1 ft. 
The King's Attorney General Sir Edward Coke, on be* 
half of the King and Prince HtNRY v. Jennif^^zni 
ffife : This was at a time when Prince Henrt was a 
minor, and when no grant of this land had been made 
to him ; the fubjeO: of it is a common, Helongmg to the 
manor of Penryn ; it alledges that Jenmngs and his wife 
went about to obftrud. obfcure, pervert, and overthrow 
the ancient bounds of the faid manor, and common; 
and had intruded and encroached upon tbem^ claiming 
tide, pretty much like the prefent cafe $ and it prays 
: that 
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that they may be made to fet forth their title, and that 181 1. 
they may perform the order and dire&ion of the Court ; VheATTo»T' 
it prays alfo for a commiffion for fettine out the ancient •*'?' Gt^'^At 
bounds, and limits of the manor and commons, and for ^ Walki 
the performance of all things requifite : Anfwers were sir l&t, ao. 
filed,and a replication was filed, confequently no demurr^ iTn.Midotheifc 
to any part of the difcovery ; therefore we cannot pre* 
fume that there was any objedion to the King*8 
Attorney General proceeding, while it was in his poflef- 
fioa. Lord Coke one cannot believe to have been a 
very great friend to the extenfion of equitable jurifdic- 
didion, but he filed this information. Then he filed a 
fecond information of the fame year in Hilary Term for 
deeds concealed, and intrufion into land called the 
Ifland ; this was not anfwered, and I (hould have thought 
this a proper fubjeft at law, with difcovery only. Yet a 

. fimilar information in Trinity Term in the fame year is 
anfwered, filed by the King's Attorney General. Then 
in the 9th of James the firft. Prince Henry died, and 
Prtnce Charles- became the eldeft fon. It is re- 
markable, and I mention this, only by way of explain* 
mg a doubt we have had on thefe ancient documents ; "^ 

The Prince's cafe was decided in the 3d of James 
the firft, and confequently a notion then prevailed^ 
Tvhich, I believe, has fince been over-ruled, but un- 
doubtedly a notion then prevailed, that the firft*bom 

>^on, and not the eldeft in event, was entitled to the 
Dutcfay ; and therefore in the 10th of James the firft. 
Prince Charles not being the eldeft fon, in the in« 
formation Thomas Stephens^ Attorney General to the 
Prince of Wales, informs by and according to 
the King's Patent, and grant to the Prince, that 
Prince not having been the prinwgenitus : The King's 
Patent was evidendy a grant of the Dutchy to 
him, as not being otherwife entitled. Now it is very 
true that to this information there is Ho anfwer, and 

perhaps 
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perhaps the fubjeft matter of it was trifliqg : It was. in 
TheATTon. ^<5d a mere trefpafs on the Prince's fifliery : It migbf 
to Ae^PMN^cV ^^^ ^ thought not prudent to difcufs the Talidity of 
•f Wales fuch a grant after the late decifion. On the 7th of 
s« j^'st. Au. Mdy in the nth of Jam£S the firft^ Sir John Waller is 
■TN,«ndOtherfc appointed Attorn^ General to the PRiNCBy under his 

Privy Seal^ and in the 13th of James the firft^ he is re* 
appointed under the great feal of the Dutchy ; I lay no- 
thing of the information filed by him on behalf of the 
Prince, touching a wood parcel of the manor of BuA- 
fqftleigb^ for that was not part of the demefnes of the 
Dutchy} and therefore Tdo not rely on thefe prece- 
dents, as proving the extent of the propofition, that 
the Princess Attorney General might fue in this form, 
for this property ; indeed they prove little or nothing, 
as to that point, but the precedents of informations 
by the IkiYko^^ Attorney General for Dutchy lands, during 
the minority, go a great way to fatisfy me, that h was 
always underftood that this privilege did attach for the 
prote&ion of the Dutchy Lands, and if the ^no's At* 
iomey General could fue for the prefervadoa of thefe 
Durchy Lands, before any Prince of Wales was 
born, or during the minority of that Prikce, I fee ae 
very good reafon. why, when the Prince of Wales 
has attained to his majority, or^when he is fully invefted 
with the Dutchy, and has the appointment of his own 
Attorney General^ the fuit fliould not be fuffered to be infti^^ 
tuted in the name of the Prince's Attemey General, inftead 
ofthe name of the King's ^//anifyG€ffi^ii/; Itftrikesma 
that it is matter of mue form rather than any thing eUe» 
But it may be faid, I have not got home to the poiaf, 
that not only^ the Kino may by this mode proted the m- 
ferity of thefe lands, during his own poifeflion, and the 
minority of his fon, but that this privilege is continued 
to the Prince of Wales, when he comes in ep» The 
privUpge oifts for the prote£Uoa of the Grown Lands; 

the 
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(beDutchy Lands are part of them, as a member of the ^*^ ^* 
Royal EftablifiimeDt : The Grown has at all times an in- iCTmT^ 
tcreft m them : There is the (ame expediency, and ufe "J difSwA' 
of the prerogatire to proteft them, when the Paince ^ w.^Lit 
hai'them, as when the Sjno ; if the PkiNCe cannot fae sir j.st.av* 
by his Jttorney General^ the King may, and one way or ■^"•■■'*^**»» 
other the fubjed rooft fubmh to the prerogative. It is there^ 
forean objedion of form^rather thanof fubftance^and that 
cannot be laid to be an oppreffire ufe of the prerogatiye, 
which is direded to the proper objeft of it ; but I think 
I am ?ery much rdiered by what was done in the eaufe, 
to which I moft particularly advert, and which, I am 
▼cry free to fay, 1 take as the principal guide to my 
judgment ; the fuit inftituted by Sir Geoffrey Palmer in 
the 16th of Charlss the Second, and the proceedings, 
by which it was followed up ; I think, notwithftanding the 
great authority of the opinion of my Brother W009 to 
the contrary^ that that cafe is not, in fubftance diftin* 
goiftable from the prefent : It was in refpe£t of the pof- 
leffions of the Dutthy, then in the Grown ; one of the 
greatefl lawyers of this country Sir Matthew HaUj then 
prefided in this Court, and this information and bill 
was filed by Sir Geeffrey Paimery who was a man of very 
high reputation as a lawyer : It is true that this informa* 
tioQ and bfll filed in Micbaehnas Term 16 GHARLta ad, 
bfiled by theKiMO^s ^//onx^G^nrra/; it is filed by him, 
dating the lands as bdonging to the Kiko m refpeA of 
his prerogative, and no notice is taketi in the informa- 
tion^ that it is part of the Dutchy Lands. It appears to me 
that this information is filed with great accuracy, for I take 
it, that the eStSt of the limitation of the Dutchy Lands to 
theCtown, and to the PrIncs of Walbs alternatdy, b to 
give akemately a qualified fee fimple to the Prihcb, 
and to let thefe Lands teveirt to the KIno, and his heirs ; 
fo that the ItiNo holds them, when there is no Princb 
of WAi>fi8, to him and his fadrs, as a fte litnple'; and 

he 
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1^1 1. be holds them pr^cifely in the fame manner^ at he doci 
L ^ ^ the other lands^ which are annexed to the Crown ; there- 

wt/GEMERAL fore it. does not feem to me, that the circumftance of fo 
*\?\<^"e " bating his title, makes the cafe in any refped diflferent ; he 
•g'inft dates them as his lands» in refpefi: of his prerogative gene* 
iTM^iodOtbers. rally, andfo, under the then circumftances, they were. 

Sir Geoffrey Palmer^ his Majesty's Attorney General^ 
exhibited his englifli bill or information into this Court, 
againft the Mayor and Commonalty of Plymouib^ and fe- 
verai others, by name, fetting forth, that his now Ma- 
jesty during his reign, hath been^ and now is feifed in 
his demeihe, as of fee, in right of his Crown, of the 
ground and foil of the coafts, and fhores of the fea, be- 
longing to this kingdom of England^ and the ground 
and foil of every port, haven, &c. defcribing it very 
particularly : and without taking up time to read this, 
which my learned Brother has already read, it appears 
to me that it is precifely the cafe, becaufe it ftates, that 
>^ this being part of the ancient, poflef&ons of the Crowo, 

the Mayor of Plymouth^ and others, ading under him, 
had built within the high and low water-mark) and had 
confounded the fea marks ; and therefore it prays a 
difcovery of title, and the fpecific relief, which I will 
read : '^ That they may fet forth, &c. and that his Ma* 
JE8TY may have pofleflion, together with the profits, 
and may, as he'ihall fee caufe, provide for the preferva- 
tion of the faid port and pool, and caufe fuch build* 
ings, as were nuifances, to be removed, and the ma* 
terials thereof to' be difpofed of to his Majesty's 
<^ ufe ; and to the end that multiplicity of fuits may be 
<« avoided, and the claims of the confederates be difco- 
*' vered, examined, and determined in this Court, 
^' which is the proper Court for the debate and deter- 
*' mination of any doubts and queftions touchmg bis 
<' Majesty's rights and revenues, and that his Ma- 
«« jESTY may be let into the pofleflion and profits of 

"the 
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•< the premifes :" . and the Attorney General.pnjQd pro- i8ri. 
cefs ; and the Mayor and Aldermen, and the faid other Vh« atto». 
defendants appeared, and put in their anfwers, and they MKTGxNi&Ai, 
fet forth their different claims; and then the Court of walbs 
proceeded to the decree : Two queftions were particu- ^^ hs^Ko- 
larly made ; the firft, the queftion of nuifance, or not, »ifM."ndOtheri. 
to the port trade and cuftoms oi Plymouth : the fecond, as 
to the right* The Co&rt, as to the firft, direded a com- 
miffion to enquire, and report on the queftion of 
noifance ; and as to the fecond, direfted that the Attorney 
General ihould proceed by information of intrudon at 
iaw : This was tried at the Excheguer Bar, and a ver- 
dift found for the Crown : Afterwards the caufe com- 
ing on in the Exchequer Chamber, the Court dire&ed 
pofleffion to be delivered to the King ; and an injunc- 
don to quiet him in the pofleffion ; and directed feverai 
bvildtngs, in the occupation of the defendants, to be 
pnlled down ; and as to a fmall piece of wafte ground, 
in the pofleffion of one of the defendants, that the At* 
iomey General might proceed at law. Now with re* 
fpe£k to this cafe, it is perfectly clear, that the Court 
had no ^difficulty at all upon the fubjed; that naob* 
jedioQ was fuggefted to its entertaiding cognizance of 
the caufe I that the Court, finding on the coming on of 
the caufe, that it refolved itfelf into feverai queftions of 
the right to this or that particular tenement, direded, . 
that the Attorney General fliould proceed at law, by in- 
formation of intrufion; but the Court did not direft 
the Attorney GeneroTs information to be difmifled ; the 
Court, as the proper mode, dire&ed that an information 
ihould be tried ; and with regard ta other parts of the 
property, where the cafe might be mdre eafily tried, 
and at lefs expence, that be ihould propeed by eJeA- 
ment ; but the Court retains the bill,' and waits till the 
fads are returned, and then it applies a fpecific remedy 
to each fubje£^ : With Regard to nuifances let them be 
abated \ I know of no power in a Court of Common 

Law 
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i8ti* Law In a dvil fuit to do that: With refped totheTe 
Vht^TToaV trifling matters, which have not been tried, let the 
to 5if p»"ce ^^'^^ General proceed, or make his private compaft 
ct Wales with them out of Court : and with refpe£k to the reft. 
Sir j'^^v. when the nuifances are afcertained, and the afcemia- 
«rv,aiidoth6n. ^^^g ^f (hg nuifanccs would afcertian the extent of 

the boundaries, the Court direds that there (hall be 
an injunction ; and that thofe bounds Ihould be prefer?ed 
facred and entire* All this is done by the Court of 
Equity in that particular inftance ; which it is very true 
is a fuit for the Crown. 

Let me aik then, what does Mr. Pauncefort the 
Frincb's Attorney General do, in the year 1744? he 
takes up his fuit, and in the imperfeft report we have 
of it^ a very important part of the cafe is not flaced i 
becaufe it appears from Mr. Pauncrforfz infprmatioiii 
that a commiffion had been dire^d in that caufe to en- 
quire into particuls^r rights, and who were in pofleflion of 
this or that particular tenement, and that an inquifition 
had been returned, that this and that particular petfon 
was in pofleflion of thefe, which were pronounced l^ 
the Court to be nuiiances. What does Mr. Pawuefurt 
do upon that ? I do not fpeak from his particular au- 
thority, but when all theie things are done, all W^ 
mnflir Hail may be fuppofed to attend to them ; at 
that time of day, 1744* as able men, as ever belonged 
to this country, m the chaiaQer of lawyers, lat ia W^ 
mmfter Hall: Mr. Prntmefmi brought forwasd hia (uit 
in the name of Frbdbrick Princb of Walbs ; it may 
be iaid, the efie&of that, is only to have the benefit of 
a former decspee, but he takes it up in privity of mteoeft, 
this is my maftePs fuit, the former fuit was filed by the 
XMofuojure^ as it was at that time, but the right has 
.now devolved on the Prinob of Walbs ; he haafiic- 
ceeded to the Dtttchy of Cprme^^ and I ftate to yoa this 
-proceeding, as the Prinob^s j6tomeyGeneral^2xiAaa hc^ 
half of the PjitiHOB ; I ftateall thefe Xeveralffiooeediogs, 

15 ' and 
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and that tfaefe perfons are m poffeffion of lands the fub- 
jeft of that fiiit ; a&d that in the teeth and in defiance of ^^^ attor- 
thatdecxee, they keep, not the Kino, but the Piiiif ce w^'t^oinmal 
of Walbs out of poffeffion. What are the proceedings of waus 
had upon that occafion ? it is faid the caufe went only sir j!^^av. 
as to &9e i It may be prefumed, that it had been com* "TWiMidothpis. 
promtfied as to the reft, or that thcfe five were taken as 
examples to preferve the Prince's right in future : Do 
they demur to the Princc of Waives, or his Attorney 
General fuing ; and fay, this is not your proper fuit, it 
is the KrNo's ; all is filent about that : it does not 
appear that the point was ftated : According to that, 
which is admhted and underftood to be the law, no- 
body takes the obje£Uon ; but where great interefts ar^ 
at (bke, it is very fingular that nobody ihould find out 
a flat objeAion, if it eotifted \ we do not find any one fay- 
h% the conftitution knows nothing of the Prince's At* 
tomey General; it does not belong to the Princb to fue 
by his Attorn^ General ; all this is waived ; and we 
find, that Mr^ Pauncefert praying relief on this caufe, 
proceedings w«re had, and the anfwers were put in ; 
and to be fore, they could have very little to fay for 
tbemfelves; if it appears, that they were in pofiefficm of 
houfas, which were part and parcel of the domains of 
the Crown. What is the fequel of this ? The Prince 
about the year 175a, (pendmg this fuit) dies ; this fuic 
bas gone a great length : there is one fuit grafted ota 
another, always confidering it as a fiiit bearing the iame 
identical charader, whether it is the Kino or the 
PRIKOS, who fues, if the fubjedt is the I^utchy lands : 
What is the next thing V Sir Dudley Ryder &eB a bill of 
levivor, talung up, and extending die claim $ and he, 
I &y, gives this its bmding force, by taking it up, 
ibdng hifflfeifj though as the reprefentative of the 
^Cfown, yet, in refpeft of tbefc lands, as virtually re- 
prefientkig the Princb, from the circumftance of 
the ififeparability ot the land from the other pofleifiona 

of 
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18x1: of the Crown ; taking up thetnteteft as the fame thing, 
^heATTOR-^ whether poflfcfTed by the Prince or the Kino : This is a 
»*" General ftroDg argument to fliew, that in the opinion of this 
of Wales great lawyer (and no one was more diftinguiihed for 
strj!^T.Au- accuracy and extent of knowledge) the prerogative was 
■YH.EiidOthen. coufidered the fame, in the Prince, or the Kino : and 

that there was no neceflity to confound the Prince 
with the Kino ; but that the prerogative was attached 
to thefe pofleflions, whether in the hautids of the one, or 
the other, becaufe they were an infeparable provifion 
for the maintenance of the royal ftate and £ftmily« Bat 
this is not all, when Sir Dudley Ryder filed this bill of re- 
vivor and fupplement, the parties did not want aififtance ; 
perhaps I dwell too long upon this, but when I dwell 
thus long upon it, it is to ihew the (Irong impreffion 
it makes upon my mind, becaufe unqueftionably at 
that time the defendant had the very beft advice, (and 
in that every one will agree, when I ftate the names 
Starkey Comyn and WiWraham;) yet no one ftarted 
thefe difficulties, or treated thefe proceedings; not only 
as unfupported by authority, but as an inftance of 
hardfhip and oppreffion on the fubje£k: Were thofe 
able lawyers lefs attentive to the rights of the fubjeA, 
than the able lawyers of the prefentday ? or Judges at 
that time, lefs fo than thofe of the prefent day ? can 
.any man fuppofe that any poffible objeft, which die 
Judges of that day could have, would induce them to 
depart from the facred charader, which ^hey hold of 
judging, according to the merits of the cafe, and 
rthe known law of the land, for a well known equity is 
the law of the land ; but the Judges of that time of day 
felt that there was fomethingi like extraordinary aid, 
which Ihould be given to the Crown, in order to guard 
it againft the extraordinary opportunities th^t prefented 
themfelves of encroachments upon the Grown property \ 
and that a difcovery of titles was one of thofe extra- 
ordinary 
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ordinary aids. I do not go into tfie queftion how far i8if> • 
Sir Join St. jfubyn may relieve himfelf from that hard- ^he attor^ 
fcip; becaufe it is not at all impollible, that he may be ney general 
able to ftate a ground, why he is not boiind to difcovcr of wates 
his title ; and, I for one think, that thefe ftatutes of sir i%t. au^ 
James the ift, have introduced a dlftinftion, as to ■^^.^^o^h^n- 
looking into title in fome cafes, or may have done fo : 
I do not go into that, but I fay, that Sir John S/. 
Jubyn mud give his anfwer to fome part of this bill ; 
that he muft give fome account how he came into pof- 
felEon of that, which is dated to be part of the manor 
of Trematon. But to proceed, when the cafe of the 
defendant was put into the hands of thefe very able 
lawyers, they made no objeftion to the Prince of 
Wales fuing by his Attorney General ; if is obvious, 
that this was a caufe which would call forth their atten- 
tion; becaufe it could not often have occurred ; but it 
cannot be fuppofed of them, that they were •afleep or 
blind to the obfervation of an objection, which would - 
prefent itfelf at firfl; view ; becaufe the ingenuity of 
the defendant's counfel was at work ; they find a caufe 
of demurrer, but they ftate that demurrer on a totally 
different ground, viz. that there is no privity in re- 
gard to the fubjed matter j but it was confidered by 
the Court, as a privity of intereft, and their demurrer 
was over-ruled ; and as to the refult of that fuit it is 
immaterial for me to go into it ; that was the final 
iffue of that fuit, for the purpofe of this argument : 
fuch therefore being th^ cafe, and fuch being the au** 
thority, it certainly does weigh very much in my mind, 
that what was done upon that occafion is perfedly 
corre6t, and that the prefent fuit is fubftantially the 
fame. 

I will conclude with a very few more obfervations 
upon that fuit; but before I conclude with thofe few 
obfervations, 1 will juft advert to one cafe, that efcaped 

S me^ 
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iSijt. me, and that is the cafe, which I at firft mentioned, the 
The attoe- ^^1^ ^^ ^^^^ Derby ; and with refpeft to thai cafe, utt- 
*^th?Pii"c^ queftionably it was felt at that time of day, as a very 
of Walks confiderable hardflnp : by Lord Derby\ anfwer it ap« 
(ir J. St. An. peared, that the eftates in queftion we?e very extenfive 
wicuKiothcn. ^^^^^ ^Y{\c\i had been fettled upon James Earl of 

Derby^ and the heirs of his body ; the grandfiither of 
the prefent Lord Derby^ when he C2^me to the title, was 
a gentleman living in private life, of a remote, though 
clearly ascertained branch of the family ; he came into 
the pofieffion of this property, part of it confifting of 
eftates in the neighbourhood of Orm/iirk, the grand* 
X father of the prefent Earl himfelf remained in poflef- 

fion^ from that time to the time of filing the infor* 
matbn, poQibly without any formal grant, it never 
being,, till that time the intention of the Crown to fue 
for them ; I believe his father was not in the poflfeiHoa 
of it : the Attorney General of that day thought fit to 
file an information againft Lord Derby. In that fuit 
there was an equitable ground dated, as, I fay, there is 
fubftaoitiaUy in this ; I am willing to admit, that there 
mud be fomathing for a Court of Equity to do, there 
mu(t be (bm^rhing belonging to its pecuUar jurif* 
diction: ii is fuggeded there, as. in all probability 
the cafe wag, that, without any intention of firaudi 
Lord Derby aud his anceftors, conceiving themfelves 
irrevocably pofleflfed of this eltate, had intermixed 
/ it with parts of their other edates, and that it was 

difficult at that time of day to afcertain, what was part 
of the old entailed edates, and. what was not ; and 
that information prayed, on the equity fide of the Court, 
a difcovery into. Ii^r^ Derby*s title refpeding the lands, 
included in that fettlement ; and that a commifEon 
might go to afcerfain, and fet out the particular lands ; 
and if thefe were fo intermixed, that the precife lands 
could not be afcertained, that an equivalent might be 

given* 
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giVen. Lord Derby ^ fccUng thie difficulty, which is felt ^'^^ 
to-day ; and, till we look with accuracy to what has been The atto&- 
donc in former days, it Ilrikes me as hard that the ^olhtv^i^ti 
Grown fliould look into titles of individuals, but that is ^^^^fn"* 
always done, when parties have confounded the ancient ^*'''*^q^' 
boundary of the Crown ; Lord Derby demurred to the 
difcovery prayed by that information: the demurrer 
was argued, and the Judges, who affifted the Chancellor 
of the Dutchy on that occafion, were of opinion, that 
Lord Derby muft difcover, what his title .was ; Lord 
Derby acquiefced and put in his anfwer : Then it was 
laid by his counfel^ it is very true we cannot (hew you 
aay grant from 1727, but, in this length of pofleffion, it- 
may be prefumed : Well, fay the Judges, if you ftate 
that as a fad, we will grant you an iflue to try, whether 
fuch a grant took place; that iifue was direded, but 
never was tried j and I believe the wifdom or juft for- 
bearance of later times has made it perfedly unneceflary 
to inveiUgate that queftion any further. But I mention 
this to fliew, what has been the courfe in refpefl of lands 
of the Crown in the pofleffion of the fubjedl, when the 
Crown's title appears upon record. When I fee that 
fuch have been the proceedings in ancient and modern 
times, and when I am called upon to deliver my opinion 
upon the prefent cafe, at the fame time, that I do admit, 
that it might have been ftkted more broadly and di- 
ffindly, yet I defy any man, reading this information, 
not to fee, that fuch is the objeft of this fuit, and that 
the fads flated by fair and neceffiiry intendment lead to 
it, it (Vatcs that Sir John SuAubyn and his tenants have 
built between the high and low water-mark, which is 
the Prince's as Duke of Cornwall^ in fuch a manner, 
that the bounds cannot be afcertained, without a difco- 
very and a commiffion^ if that fa£t is admitted, is not 
that enough ; what is the inevitable conclufion, the high 
WQiter mark ran fo and fo for feveral miles^ and yau have 

S % bailt 
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built boufeSj fo as to obftrud it, and hare made it diffi- 
The ATToiir' c^'^ ^^ diftinguifli, what is the fpace, which belonged to 
wetGekeral the Duke of Cornwall or the Kino ; upon thefe grounds, 

to the Prince . lt- i_j'j 

of Wales it does appear to me, that if it cannot be denied, 

Sir lst.au- that the (Irown has a right to remove purpreftures, it 

BTK.andOthcrf. ^^^^ J ^YAn\i be conceded that the Prince of Wales 

has the fame, right, or at leaft a right to call the prero* 
gative in aid. The Crown would clearly have a right 
to come here, and fay, let thefe purpreftures or nui- 
fances be abated, or a rent put upon them : the cafes I 
have cited from Sir Geoffrey Palmer to Sir Dudley Ryder 
prove, coupled with the reafon of the thing, that the 
Princb of Wales, fuing in right of his Dutchy of 
Cornwall J is the fame as the King fuing for the Dutchy 
of Cornwall^ while in him, and to be fure> it would be 
almoft abfurd, if we were to rule, tfa&t the King could 
inftitute a fuit of this kind againft Sir John St. jiubyn in 
his own right, ,or before livery of feifin to the Princb 
ot Wales during his minority ; and yet that the moment 
the Prince of Wales was born, or came of age, the 
proceedings (houid be flayed, and thefe territories (hould 
be fubjed to be difoienxbered, and the title to be de- 
feated or barred, as in the hands of a private indivi- 
dual : If they were fo, how could they be infeparably 
annexed to the Crown ? by parity of reafoning, they 

, would be liable to a thoufand coUufions, and conceal- 

-ments, and the cafe of an occupation by a Prince of 

Wales for a long time, might throw infuperable diffi- 

• culties in the way. of coming at the identity and entirety 
of thefe lands : I never heard it faid, that any part of 
the Dutchy Lands could be taken in execution : I never 
before heard it faid, that any extent could be made 
available upon them : and it would be monftrous to fay, 
that any Court could fo decide, with refpe£k to that 
prpvifion, which the law has iflade for the high rank of 

the 
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the heir apparent, and the interefly vhich the Kino has 

in his own perfon, and the country in the Prince's wel- TheATTOE- 

fare, and the dignity and certainty of his eftablifhment. ket gbnera& 

I have now Itated the grounds of my opinion^ and of Wales 
moft unqoeftionably I wifli that thefe grounds may be sirj?ST.Au. 
moft fully canvaffed, and fifted and underftood ; but I »»*.»««oth«* 
am anxious that the public (hould not run away with the 
idea, that there is not in every one of the Judges of this 
Coun, and every other Court, a deHre on every occa- 
iion to adhere to the firift line of precedent, more efpe* 
daily when there is any thing in the cafe, which may 
appear individually hard. I do not mean, nor wiib to 
prefs hard on Sir John St. Aubyn \ he may have the beft 
of all poilible defences ; he may be able to reft on his 
poflefTion of fixty years, anterior to the laft ftatute; that 
I think may be a good bar, he may defeat the allega- 
tion, which he has now admitted. But I cannot help 
making one obfervation more as. to the operation of this 
demurrer : It was argued, and truly I apprehend, that 
if there is any part of thefe allegations^ which goes to 
conftitute a cafe for relief, or that requires an anfwer, it 
muft be anfwered : they may have introduced fome 
things which are not fit to be anfwered ; but if they ' 
.have inferted the allegation, that the defendants, availing 
themfelves of a wrongful jpoiTeifion, and proximity of 
property, have confounded the high and low water* 
mark, the plaintiffs are in my opinion entitled to relief: 
The cafes on that fybjei^ are perfectly known, and are 
diftin^t and clear ; If a man files a bill for difcovery and 
relief, he ihall not have difcovery unlefs he is entitled to 
relief, and if that fails in toto, the bill falls to the ground ; 
but if you ftate nine out of ten obligations bad, and the 
other good, there is no cafe that fays, that one muft not 
be anfwered : Here are perhaps lome things charged, 
vbich may not (tax^d the teft of examination ; but this 
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i8i I . very circumftahce of the allegation, that thefe ihores arc 

The attor- P^^rcd of the manor of Trematon^ and that the bornida* 

MEv General j-j^g ^f jjjem have becu fo confounded, as not to be dit 

to the Prince ^ ^ ^ ' 

of Wales tbguiflied without the difcovery prayed, docs in my 
Sir J. St. Au. Opinion give that jurifdidton, which will fuppon the 
prefent information and bill: upon thefe grounds 
I am of opinion that the demurrer ought to be over- 
ruled. ^ 

Macoonald, ClHff Baron. After the extremely 
elaborate and dear opening of this cafe, by my Brother 
Wood, who has very painfully and minutely cited all 
the cafes, and all the pleadings in thofe cafes, I do not 
feel my felf under the neceflky of being very long; in- 
afmuch, as I fhall content myfelf with drawing what 
appears to me to be the rafult from thofe cafes, only al- 
luding to the cafes themfelves. The objed: of the de- 
murrer in this cafe is to ftop thefe proceedings in limine; 
and that upon two grounds : The one, that the Duke of 
Ccrnwall^ as fuch, caniu>t inform this Court by his Au 
tprney General ; and the fecond ground is, that it is Dot 
competent, even to the Crown, in a cafe drcumftanced 
as this is {a fortiori^ therefore, not to the Duke of C^m* 
wall) to proceed by englifli information, but that be 
ihould at once betake himlelf to an information at com- 
mon law. 

I entirely put out of confideration all, that was urged, 
as to the hardfhip, becaufe, if it fhall turn out from the 
coiu'fe of proceeding in this Court, that it is competent 
to the Kino and the Prince to proceed in this man- 
ner, that confideration cannot aflfeft the judgment of the 
Court : but fhould it be fo, and any hardfhip is dif- 
covered to arife from this* mode of proceeding by the 
Crown, or .the Duke of Cornwall^ the legi^ature is al- 
ways open and may be applied to : In a new cafe, cer« 
tainly, the arguments as to hardflitp have thdr weight ; 
bui they all fall to the gcooad, if it turns out that this 

is 
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IS an eflabliflied proceeding, to which the Kino and the ^^"' ^ 
Duke of Cornwall have a right : If they have that right. The attok- 
110 conHderation of that kind can pteveht the Court 1'^),e pmn^s 
from giving it them. ^«^n"* 

ifliall very (hortly make fome obfervations on both siri.ST.Ao. 
thefe objedions : Twenty-one reigns have elapfed iince 
the reign of Edward the third (inclufive) to the reign 
of George the fecond, and few inftances of a Doke of 
Cornwall having livery of his Dutchy, or, what is now 
tantamount, being of full age, have occurred before the 
rdgn of his prefent Majesty, and his grandfather : Of 
this number only a few [have inftituted proceedings in 
this Court : The precedents therefore cannot' be ezpe£ted 
to be numerous ; they are in fa£t more numerous, 
than I could have expefted under fucji circumftances \ 
the refult of them, as to the firft point feems to me to be 
this } that where the Dutchy was in the hands of the 
Crown^ and no Duke of Cornwall then in being, the 
King's yf/z^TT}^ General conduced all proceedings relat- 
ing to the Dutchy of Cornwall i and that when there was 
a Duke of Cornwall^ who had not yet obtained livery 
of his Dutchy, fuch proceedings were carried on by the 
King's Attorney General^ taking along with him the 
Attorney General of the Dutchy of Cornwall i not as it 
Ihould feem, that he was joined as a necessary profecu- 
ting party, for the Attorney General was the fole profe- 
cutor, but rather from attention to the Duke of Com^ 
loall^ in refpeft of his interefls ; for in the precedents, 
trith which we have been furnifhed, it appears that the 
Duke's Attorney General figned the information with the 
King's Attorney General j adding to it an examinaturi 
and in one inftance, the 7 th of James the firft, February 
1609, ^^^ Henry Hobart, Attorney General^ filed an in* 
formation, figned by himfelf only, againft iValter and 
Tbomat Kendal, for delivering up books of accounts and 
tecords, taken from the town-houfe of Lejhuitbiel^ and 

S 4 the 
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the information is filed and figned by bim only, on be* 

TheATTuR- ^•^l^ ^f his Majesty and his Highness's eldeft fon, 

Kjcr GkNERAL Prince Henry, Duke of Cornwall y and it Ihould 

of wa. Es feem, that, when the Duke of Cornwall had uvcry, or 

Sir j.^.^T Au. fince the ftatute of Charles the fecond, qaroe of age, 

■TK.andOd^n. jj^^ proceedings were inflituted by the Attorney General 

of the Duke of Cornwall^ and in cafe of the death of the 
Duke of Cornwall^ pendente lite^ might be continued by 
the King's Attorney General^ without any neceffity for 
proceeding de novo. That informations in the Exche- 
/juer Chamber fliould be filed by the Kino's Attorney 
General, when there is no Duke of Cornwall^ and con. 
' fequently no J3uke of Cornwall's Attorney General^ is 
quite of courfe, as was done in the Sutton Pool cafe ; the 
courfe of proceeding, when there was a Duke of Corn- 
wall, but who had not had his livery, is (hewn by feve* 
, ral precedents ; I am now merely upoa the form of pro- 
ceeding, whether they were wifely, or not filed, or whe- 
ther they were proper or not, ftill, if that has been, for 
a long tr^ct of time, the courfe of proceeding unob- 
jeded to, it is fair to ftate them as proceedings inflituted, 
and not objefted to, whatever may have been the merits 
\ of the cafes themfelves. 

We find in Trinity term in the third of Jamis the 
firft. Sir Edward Coke filed his information in the Ex- 
chequer Chamber, on behalf of the Kino and Prince 
Henry, then Duke of Cornwall^ dating as the" ground 
of proceeding, on behalf of both, that the Dutchy was 
in the King's pofftffion, until livery thereof made to the 
faid Prince ; he then dates the intrufion by the de- 
fendants into certain commons and downs, parcel of the 
Dutchy, and a confufion of boundaries attempted by 
them \ and prays a commiffion, which was granted : 
This is figned, in conjunftion with him, by Thomas Ste- 
phens^ the Prince's Attorney General: To this there 
was an anfwer, and replication, but we do not fee 
what the further proceedings were. 

la 
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In the fame year there was another information of 
intrufion, filed by the fame Attorney General^ on behalf ^^^ atto*. 
of the King and Prince, complaining of an intrufion by "»▼ genbrai. 
the defendants into a part of the manor of LiJieardczWcd of walks 
the Ifland ; this was figned by iht Attorney General^ and sirj^srl^Aiy- 
alfo by Mr. Stephens ; and an anfwer was put in to it. BTii,aiidOthen. 

In Trinity Term of the fame year, an information was 
filed by Sir Edward Coke for an intrufion into the dean* 
ery of St. Buryan^ the fcite, glebe lands, and tithes, &c« 
and it prays that the tithes, iflues, and profits may be 
feized or fequeftered \ this is figned Edward Coke^ Tho* 
mas Stephens \ and accordingly a fequeftration was 
awarded, an anfwer having been put in. 

In Michaelmas 4th James firft, a fimilar information 
is filed by Sir Henry Hobarty the King's Attorney Gene^- 
rail and anfwers were ^ filed: That information was 
figned by *$*/> Henry Hobart and Mr. Stephens^ and th« 
mformation in the 7th of James the firft, in February 
1609, 1'efpcfling the records taken from the town houfe of 
Le/lwithielj was figned by Sir Henry Hobart alone : 1 hat 
is what I alluded to before. 

It appears from the Dutchy records, that livery was 
given to the Princb in the fueceeding year,' viz the 
8th of James, the Prince being then 17 years of i»ge, 
there was a little inaccuracy in the fiatement that the 
Princ£ died in the 9th of James the firft ; he came to 
the throne on the 24th of March 1603, and the Pki^ce 
died in November 1 6 1 a ; fo that from March to Novem^ 
her had run of the loth year of his reign. In the 10th 
of James the firft. an information is filed, not by the 
KiHG\Attorney General^ but by the Attorney General of 
the Prince, for and on behalf of the Princi^'s High- 
ness : It complains df damage done by the defendants 
to the fifliery in the river Tamer { it ftates this to be to 
the damage, wrong, and prejudice of the King's Ma« 
J^STY and the Pkinc9> and the objedl is to preferve the 
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King's Majesty's, and t&e Prince's Hiohness's 
Th« attoe- rights, revenues, and inheritance. We fee, that ort the firft 
tiiT General occafion, which occuiTed after, the Prince had his Hverv 

Co the pRiMCt ^ ' ' 

€f Wales in the icth of KiNo James» the ftylc of the informa- 

sir j^T.Av- tion is in a manner inverted ; whilft the Dutchy is in the 

MN^EDdOihen. Kij^Q»s poffeffion, the Attorney General of the Kino filed 

the information, noticing the Prince's intereft in the 
matter, then in queftion ; biit, on his obtaining his livery, 
the information is in the name of the Duke of Cornwall^ 
filed by his own Attorney General, and the Kirto*s in- 
feretl in the matter is then noticed. 

This courfe was purfued by Pauncefort, in the year 
1744, the then Duke of Cornwall being of age ; iind it 
appears, that his Rotal Highness having died, fen* 
dente lite, the Kiko was not put to a frefli information ; 
but Sir Dudley Ryder filed a bill of revivor and fupple- 
ment, Hating, that his Majesty's Attorney General v/zg 
entitled to the fame difcovery, as the Prince's Attorney 
General^ when the Prince was living : No demurrer, 
on the ground, on which the prefent is fupported, was 
put in on that occafion, nor was any demurrer put in to 
Stephens's information on behalf of Henry, then Duke 
of Cornwall, To the bill of revivor and fupplemeat 
filed by Sir Dudley Ryder, a demurrer was put in, dating 
that, as his Majesty did not agpear by the information 
or bill to have derived any right or intereft from bis late 
Royal Highness, he could not revive the information ; 
but upon debate the demurrer was overruled ; and 
anfwers ordered, which were put in : The Court, I 
conceive, mufl in that cafe have confidered the fingolar 
limitations, under which the property in queftion is 
holden, to have given an intereft to the King and the 
Prince, fo blended and incorporated, that the fuit of 
the one, is fo far the fuit of the other, as to be analo- 
gous to an intereft derived by the one from the other ; 

fo it muft have been conceived* 

•• The 
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The courfe of proceeding appears then by the prece* 
dents, to have been fuch as I before ftated ; and as no im- ^he at ro». 
pediment to juftice, or even inconvenience can refult »«▼ ^«»KiiAL 
from it^ where there is a relator (and a relator, I ob« .of walk* 
ferve, in Ibme cafes has been prayed, where none was sir /^st^av- 
on the record) there feems to be no reafon for departing •»*»«^0'i»«* 
from what has been done heretofore, without objection 
cither at the bar, or from the Behch. 

Sir John Walter indeed feems to have been of opinion, 
that the Prince of Wales, as fuch, might fue by his 
Attorney General ; for in the 14th of James the ift, he 
filed an information* on behalf of the then Prince, 
touching Rq/tinge Woodt in Devon/hire ^ the reverfion 
of which had been granted to the Prince ; but that is 
a thbg, with which we have no concern at prefent, I 
only mention it to (hew, that a man of his eminence, 
who afterwards prefided in this Court, was of opinion^ 
that he might fue as Prince, by \i\z Attorney General \ but 
I have (hewn many inftances, which feem to me to prove, 
that on that ground the demurrer cannot be fuftained. 

The fecond grotmd on which this demurrer was at- 
tempted to be fuftained is, that it is not competent to the 
Kino, and therefore not to the Duke ofCornwallj to pro-. ' 
ceed, in fuch a cafe as this, by information and bill in the 
Exchequer Chamber ; but that they ought to proceed at 
law in the firft inftance, inafmuch as the queftion of title is 
properly to be determined there $ but that argument feems 
to aflume, that the queftion of title, if the demurrer is 
over-ruled, muft neceflarily be determined in this Court; 
that, however, need not be the cafe, as appears from 
what was done in the cafe of Sutton Pool. If the argu- 
ments for the defendants be well founded, namely, that 
the Kino cannot proceed in the Exchequer Chamber 
by information, where the title comes in queftion, and 
where an account of the rents and profits received, or 
of the annual valtic of lands, aUedged to have been 

intruded 
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1811. intruded upon, and the arcertaining of the bounds of cer* 
U — >— > tain parts of the Dutchy lands, dated to have been con- 
ust^genuuTl founded, are prayed, then was the cafe of Sutton Pool 
^^^S^wIlm* cfroneoufly entertained in this Court. To me it appears 
againft that the cafe of Sutton PooL and the fuhfequent cafe de- 
BTN.andOtbert. termmed in this Court in 1754, ought to govern toe 

prefent : In thofe cafes the allegations, interrogatories, 
and prayer are, mutatis mutandis^ in principle, and, ia 
effe£V, the fame as in the prefent cafe, fubftantially the 
fame ; they cannot in circumftances, be the fame un- 
doubtedly, for no two cafes can be precifely alike ; but 
in the interrogatory part they are the fame, though in 
the prayer they are fomewhat different, for the prayer 
in Sir Geoffrey Palmer*^ information, fays nothing of 
account ; but I prefume that arofe from what is dated 
in the information, that the parties were very poor, 
and that any thing, which might be exafted of them, 
was not worth feeking : That information required that 
the bounds (hould be afcenained, and that his Majesty 
might be fettled in poffeiEon of his rights : It was afcer- 
tained, that Sutton Pool belonged to the Kino, but 
with refped to the bounds of it, nothing was deter* 
mined j The Court faid, they would not interfere with 
. i , the extent, and left that undecided : There fore, when 
the information was filed in 1 744, it reded on Sutton Pool 
belonging/to the Crown (whatever that might be) } and 
the information, therefore, prayed, that the bounds of 
Sutton Pool might be fet out, that not^having be^ done 
in the caufe indituted by Sir Geoffrey Palmer. 
. Two points feem to have been made in the cafe of 
Sutton Pool ; one as to the title of the King ; another 
as to the injury done to the harbour. The Court, in 
the decree, feparated thofe confiderations, and as to 
the title they dire&ed a latin information, which was 
tried at bar ; and as to the harbour a commiflion was 
i^ued; and that was accompanied with indru^ions> 

which 
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which were fettled by the counfel on both fides, and con- xSin 
firmed by the Court. A verdid was found for the TheATTPE- 
King, eftablilhing his title to Sutton Pool generally, but '''Jhe^PRi"« 
nothing was found as to the extent ; and, therefore, ex- of walks 
ccpt as to the houfes, wharfs, and fo forth, of fuch of the sir j. st. au- 
defendanrs, as confeffed by their anfwers, that they •^^.««*o^«* 
were within the high water-mark, the Court determined 
nothing, as to the extent ; but edablilhed the Kino in 
the pofleflion of thofe houfes and wharfs ; and left him 
to bis remedy at law as to the reft. And as to one 
defendant, whofe anfwer had denied, that his wharf 
was within the high water-mark, they difmifled the in* 
formation, and fo as to the reft, making thofe defendants^ 
againft whom the decree operated, pay cofts. 

Had it been the opinion of Lord Hale^ Mr. Baron At- 
kins, Mr. Baron Turner, and Mr. Baron Rainsford, 
that the King's remedy was folely at law, in all cafes of . 
intrufion, although the defendant did not demur, they 
would have fo declared : Upon the further diredtions, 
no account of profits appears to have been decreed^ 
probably by reafon of the low condition of the defen- 
dants, and the fmall value of the buildings then in 
queftion, as is ftated in the proceedings. 

It was obferved at the bar, that this was a fingle cafe^ 
and determined in times, from which precedents fhould 
be drawn with caution, in cafes where the Crown was 
concerned : The obfervation is, I fear, too well founded 
in many inftances ; but with, refpeft to Lord Hale, it 
entirely fails ; he was reprefented as one, who was ftu- 
dious to decide againft the interefts of the Crown, 
and in general as a man of an anti-monarchical 
fpirit: fo Roger North reprefents him; but time has 
Ihewn, that the age in which he lived, when men car- 
ried their principles of government to great excefs on 
both fides, could not enter into the mind of a wife and 
moderate man, a man of ftri£t principle, of clear and 

7 ftrong 
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iftir. - ftrong judgment, andof confunimate knowledge of the 

'rheATTOR.' whole law and conftitution of his country : It is ob- 

VBT GiNCRAL fervable too that in his treatife de Portihus Maris, 

id walm which he left ready for the prefs, this cafe of Sutton Pool 

8irLST.Au- ^ mentioned, and the notice of the reader is drawn to 

«ir]f,iiidOtiicim {^^ gg aflFording forae important diflinftions, refpefting 

the manor of Trematon: This (hews that he always 
confidered that cafe as Law, as well with refpe£b to the 
mode of proceeding, as the adjudication. 

This cafe, I conceive, to have received great con- 
firmadpn, from the proceeding in 1 744 ; it is true, 
that the lands in that cafe were in feveral inftances iden- 

* 

tified to be thofe, which had been decreed to the Crown 
in the i6th of Charles the 2d. All the arguments 
ufed in the prefent cafe migl)t hate applied to that, 
viz* That the Crown fhoufd proceed by way of latin 
mformacion, or ejedment, and not by engli(h mfor- 
nation ; and the former decree would have been good 
evidence for the Duke of Cornwall^ if the lands were in 
fa£fc identified, and that the identity of the lands was 
to be judged of exclufively by a jury. Kut no objec- 
tion was then madb by the bar, or from the Court, to 
the mode of proceeding ; I colled however from the 
' ftatement made by Mr. Baron Adams (which was 
adopted by the reft of the Court) that the fuit inftituted 
in 17441 and terminating in 17549 was not a mere fuit 
fbr putting the decree of 1664 in execution: In tbe 
caufeof 17449 there were twenty-four defendants; the 
information was difnfiilTed upon the hearing, as againft 
all, but the Corporation of Plymoutb^ and four other de« 
Ifendants \ viz. Buttal, Martyn^ Brent^ and Forrefi'. Mr. 
Baron Adabm dated the defence of all the defendants, 
with regard to the faft, to be precifely the fame, 
namely, that they were not in poffeffion of any part of 
the premifes, which were recovered by the decree, or 
in ejeftmcnt, or of any pan of Sutton PooL With refpcft 

to 
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to the Corporation^ they admitted that the prenufes, i8it. 
fought to be recovered from them, had been recovered "^xht atto*^ 
by the former decree, but denied their bein^ in poflfef- N£t otMiRAtr 

.' , ^ *^ to tho P&lNCft 

fion; it was flear that they were, and a decree went oCWikLt* 
againft them : With refpeft to But^al, it was found that siiht^Au^ 
the premifes in his polTeifion, w^re the fame, which ■»"t««ioui«rv 
had been in pofleflionof Hff;2i2^ in the i6th of Charjues 
the- 2d; and therefore there was a decree againft him: 
The premifes, in the polTeifion of Martyn, were dated 
by Mx. Baron Aoams (and his (latement was alTented 
to by the Court) as not having been included in the 
decree, and therefore, as £illing within the prayer of 
the informaxion, in no other way, than as part of Sutton 
Pool; this could not have been a fuit, for the purpofe 
merely oLputting the former decree into execution ; for 
if fo, it could only have the effedl of a£ting on the. 
property, which had b£en before aded upon; and 
Mr Baron Adams fays, ^^ The only quedion is» 
** whether they are part of the premifes called Sutton 
'^ P00I9 for it is clear, that all the foil of Sutton 
'^^ Poolf belongs to the King, as part of the revenue 
** of the Dutcby." The premifes are then traced by him 
to be the fame, that were mentioned in the inquid- 
tion, taken in the 13th of Charles the 2d ; and the fame 
which are defcribed in a leafe, granted by Lord Jrun^ 
deU^ and fo brought down to the then defendant, and 
ftewn to be part of the foil of Sutton Pool ; but fuch, 
as the former decree did not at all aft upon ; fo that 
tbefe premifes were decreed to the Crown for the firfl: 
time in I754> the medium through which it was proved, 
that they ought to be decreed to the Crown, being the 
inquilition in Charles the ad's time, which found that 
Sutton Pool belonged to the Crown ; this was therefore 
a £ub(lantive decree with refped to them : Martyn was 
ordered to account for the rents and profits, the Court 

being 
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being fatisfied that the premifes were the Taine, which were 
Vhe attoe^ granted by Lord Arundell to Curh^ and that they are 
**\^«'''*^' parr oi Sutton Pooh and ftand on the fide thereof, and 

to the Prince * n n r ■• • 

of Wales within the flux and rtnux of the fea at ordinary tides: 
Stf /^st au- Brent fubmitted to account, not on the ground of his 
Brjr,aiidOtiien. |j^j^j having bccn recovetcd in the former fuit, but ad- 

mitting that it ftood upon the foil of Sutton Pool \ there- 
fore, I conceive, the decree of 1754 to have been the 
firft, which aflFedled him : Forreji was decreed to ac- 
count, his premift^s being identified to be the fame 
which were decreed againft Ireland^ in the former fuit. 

This fuit in 1 744, I conceive, to have been an ori- 
ginal fubftantial fuit ; it does not pray, that the former 
decree may be carried into execution ; the medium of 
proof againft \ht torporation^ Butta\ ^nd Forre^, it is 
true, was the (hewing that the premifes poiTefled by 
them refpeftively, were the fame, which had before 
been recovered by the Crown ; but as to Martyn and 
Brent J there was not that medium of proof againft 
them ; but it was proved in the one cafe, and admitted in 
the other, that their lands were part of the foil of 
Sutton Po'Jy and that the whole of Sutton Pool belonged 
to the Crown. 

Thefe therefore appear to me to be two ditlin A au- 
thorities for the proceeding by englifh informal ion in 
the prefetit cafe *, it being open to the Court, upon the 
hearing, to fend any queftions, which may arife upon the 
title to a trial at law, as was done upon the hearing of 
the Information filed by Sir Geuffrey Palmer ; this mode 
of proceeding appears by all the precedents, adduced in 
anfwer to the firft objeftion (namely, the incompetency 
of the Duke of Cornwall'^ Attorney General to file an in- 
formation) to have been purfued without any objedtoni 
or doubt, before the information oiSir Geoffrey Palmer \ 
and Lord Hale^ fo great a matter of records^ would' 

not 
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not probably have failed to examine upon that occafion 
what had been done in former inftances. Vhe attoh: 

In addition to thcfe inftances, another was mentioned »«\ oenerai. 

to the Prikce 

in Mkbaeltnas term 4th of James the firft, which appears of ^as,%% 
to me to deferve particular attention ; it is an order of sir j?st. au- 
this Court, dating, that in the 30th of Elizabeth aa «»*.MdOihew, 
information had been exhibited by the Attorney General^ 
refpedung intrufion into certain lands in Buckingham-^ 
jbire^ and that an englifli information or bill had been 
afterwards filed ; and that it was not fit that the de- 
fendants fhould be doubly fued : The Court, therefore, 
put the Attorney General to his eledion, and he elected 
to proceed ou the latin information ; and an order ws^ 
made to difmifs the other ; but it appearing that the 
order for difmiding had been grounded on an allega- 
tbn, that the inheritance of the lands was out of the 
KiNG^ and that the allegation was not true> the procefs 
oi fubprnna was awarded againft the defendants^ and 
the englifh information was fet up again ; and the fame 
was done in* Hilary term, 3d of Charles the firft,. 
u'here a lann information of intrufion was ordered to be 
brought ^d tried, i f a matter of law, particularly a 
legal title, fliould occur, a jury is called in, and the reft 
of th« matter remains in the Court. . j 

It was argued, on the part of the defendants, that 
this information contained no matter of equity^ and 
therefore could not be fupported ; but it is obfervable 
that it contains the lame matter that the information 
filed by Mr. Pau/u^prt ^ont^ins ; that fought an ac- 
count of the arrears due to the lefTee ; that fought like- 
wife the afcertaiuing of the boundaries ; both of which 
occur in the prefent cafe, and both of tbefe. matters are 
more fitly the fubjeds of difcuffion in the Court of Ex- 
chequer Cbumber, than they could be in any other 
way. But in, all cafes, and particularly thofe refpef^ing 
Sutton PwU it appears^ that where the Kino gives this 

T Court 
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iSti. Court to be informed, that an intrufton has been com* 
TbcATTo*- mitted on his land, although no matter of mere equita- 
toA^pRuTrt^ ^'^ jurifdiftion were dated, yet that the informations 
of Wales have been retained^ and a trial at law direfted, if the 
^ j^T.Aa. cafe required it : but in no inftance has the information 
BiTK.andothen. ^^^ diftniffcd on the ground, that it might be better 

difpofed of and adjudged at law^ than it could be in a 
Court. of Equity. 

In ftveral of the precedents produced anfwers and 
replications were filed ; and fo the cafe either ^id, or 
might have come to a hearing ; and no objedion of the 
nature of either of thofe, that have been now made, ap- 
pears on any of thefe occafions to have been then 
made ; frotn whence I conclude none fuch in the King's 
cafe can be properly made in this refpefb ; and the pre- 
fent cafe diffisrs nothing from thofe of Sutton Pool\ and 
looking to thofe Judges* who fat in this Court when the 
cafes of SuttQTi Pool were agitated, it cannot be imagined, 
that fo obvious a ground of difmiflfal could have efcaped 
them, if they had thought it a ground applicable to fuch 
a cafe r The informations were heard, and in the firft of 
thofe cafes, the matter of title was feiu to law, and a 
commiflion wa:s iflued, and the information retained, in 
order that that (hould be ultimately done, after the in- 
veftigatfon at law, which (hould be thought proper : In 
the prefent cafe it is prayed, that the ancient bounds 
and limits of the water of Tamer ^ and the banks and 
fliores thereof, and the utmoft extent to the high water 
mark, and of the flowing of the fea, before the houfes^ &c. 
were ere&ed, may be afcertained \ and the relator 
prays an account of all rents and profits, fince the com* 
snencement of his leafe, as was prayed by Mr. Paume* 
fortes information, but not in that by Sir Gecfferj PaU 
mer^ be does not pray any account, as I ftated before ; 
fo that there was lefs of equitable matter in truth in Sir 
Geoffiry Paimtr^s information, than there was in Mr. 

PgunceforH 
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PauHceforfs or the prefenl ; for, except that it is com- 
plained of, that Sutton Pool is incroached upon, and the ^j,^ atto»- 
boundaries not very well known^ there was very little n*^. G«NiRAt 

' 'to the Painck 

prefenting a cafe for the Court of Exchequer Chamber, of Walks 
when compared with either the prefent cafe, or that siri^ST.Ao- 
brought before the Court by Mr. Pmfuef$rt. BTM.andOtiien. 

I have forborne to confider the points which were 
made, as to the diflfeifin, and the datyte of the 21 ft 
Jam£s the firft, oa the one hand,' and the anfwer given 
on the other, conceiving, that at prefenc the cafe is 
not ripe, and that there is no neceiQty for the determi- 
nation of thofe points ; the only queftion now being, a$ 
to the Duke of Cornwall's capacity to proceed by englifli 
information, and whether he can fo proceed by his own 
Attorney General^ and being of opinion that he can fo 
proceed, I muft alfo be of opinion that the demurrer 
ought to be oyer ruled. 

I dare fay every one regrets, as much as I do, that 
my learned Brother Thomson is prevented by indid 
pofition from giving his feafons, but he authorizes me 
to fay that he concurs in opinion with myfelf and my 
Brother Graham. 
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William Gar&ow, Efq. At--^ 

TORN£Y G£K£RAL tO HiS 

. RoTAL Highness George 
Prince of Wales, Duke J^^ 
of Cornwall, and Earl | • 
of Chester, J 



V. Sir John St. Au- 
BYN, Bart, and 



^formation. JNFORMING fliewcth unto your Honors Williani 

Garrow Efq'' Attorney General to His Royal High- 
nefs George jlugufttts Frederick Prince of Wales Duke 
of Cornwall and Earl of Chejler {a) and at the relation 
of Benjamin Tucker pf Lijfon Green in the panfh of Su 
Mary-le-borie in the county of Middlefex Efq' and 
huml^Iy complaining iheweth unto your Honors your 
Orator the faid Benjamin Tucker (debtor and accountant 
of his Majefty as by the records and otherwife it doth 
or may appear) that his faid Royal Highnefs upon his 
birth (which happened on or about the 1 2th day of 
Augujl 1762) became entitled to the Dutchy oiCorn* 
ivall and the poflfellions thereto belonging And that 
the faid Dutchy of Cornwall and the po0eflions thereto 
belonging thereupon defcended upon and became vefted 
in his faid Royal Highnefs as firilborn of his prefent Ma- 
jefty and in his right his faid Royal Highnefs became 
feifed and entitled to an eftate of inheritance of and In the 
faid Dutchy and of and in all pofleilions and hereditaments 
part or parcel thereof And amongft other lands and 

(a) In the iofonnation filed by Robert Pauncefort^ Efq, lytli 
Creo. II. the following words were mferted in this part» '* for and 
<* on behalf of his &OYAL UiOKMSss the FaixcEi and alfo yoar 
*• oxitor/* 

poflef* 
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pbflfcffions to die (aid Dacchy of Cornwall belong- iSn. 
mg of and in all thofe the royalties of the honor ^^^72x1^' 
and manor of Tremaion with the town and borough net gsmerai; 
t&AJbe otherwife SaHaJb parcel of the ancient pof- ^af walm^^ 
feffions of the faid Dotchy oi Cornwall in the coun- $irifa?fAir. 
ties of Cornwall and Devon with the rights mem- BTv,aadothers». 
bers and appurtenances thereunto belonging And 
being fe feifed his faid Royal Highnefs the Prince by 
indenture under his privy feal bearing date the 23^ day 
<A December 1808 and made between his faid Royal 
Highnefs of the one part and your orator the faid Ben*; 
jandn Tucker of the other part his faid Royal Highnefs 
as well for and in confideration of the furrender of 
a certain indenture of leafe bearing date the 1 2^ day of 
November 1807 and made and granted by his faid. 
Royal Highnefs under his privy feal to your orator Ben* 
janan Tucker of the royalties of hunting hawking fiQi- 
ing and fowling within the manor of Trematon in 
the faid county of Cornwall as alfo in confideration of 
the rent and proportion of profits by the faid indenture 
of the z^^ of December 1 808 referved and made payable 
and of the covenants provifoes conditions and agree- 
ments therdn after mentioned and contained on the part 
and behalf of your orator the faid Benjamin Tucker 
his executors adminiftrators and aOigns to be obferved 
and performed as aifo for divers other good caufes and 

confiderations his faid Royal Highnefs thereunto mov- 
mg did demife grant and to farm Jet unto your ora* 

tor the faid Benjamin Tucker his executors adminiftra*' 

tors and af&gns all thofe the royalties of the honor 

and manor of Trematon with the town and borough 

of yf/he otherwife Saltajh parcel of the ancient , pof* 

feffions of the faid Dutchy of Cornwall and ampngft 

other things all lands tenements or hereditaments 
franchifes cuftoms waftes iivafte grounds rivers ftrcams 

Voters wat^r-courfes wears dams flanks oiili-pools hunt- 
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i«r!. inf hiWkliig iifhmg fe\i4hig and other rights privilgees 
^r^ ' ^ ' ""^ cmolumeftts iffue^ nftd profits whatfoercr twth thrir 
mcv owt%At MA^vtry of thj^tr A|)piirte&iAce6^f iN^h^ fiaitore or qua* 
*^Ji^wA*«* liiyif(*wr W) fh^ few hoAot and manor of Tranatdn 
sk >f^Ae- ^ "^^ ^^ '^** ^^^*^ ^ borough x)f j(/5be othcrwifc &i^K$& 
inr.tadOtkm, ct to any 6r cither of them belonging or in any wife ap- 
pertaining and alfo full p6^er a|id autluirity to tike 
le^ .. x)^r fue for <iie and reraln ^ for ' the * benefit of 
tA% faid Royal Highnefs hU heirs and fuccefibrs all and 
every of the matteri and things therein mentioned or any 
of thetn to have and to hold the &me unto your orator 
tht faid Binjamin TnfkeP his executors adminiRiators 
and affigns ^rom the d&y of the date of the faid inden* 
Mre for the term of 99 ytsars if your orator the faid 
benjamin Tucker and hffi two (oMjedidiab Sttfhen$ 
Tucket and J^kn Jervis Tucker ox any or either of them 
flibuld fo long live rendering Md paying iherefisre 
yearly and every yeir to Ms faid Royal Higbneft 
the Prince the rents thereby refbired and performing 
the covenants, conditions and agreements therein coa-* 
rained and- on the part of your laid orator to be per* 
formed as aforefeid db by the faid indenture of demife 
ready to be produced to this honourable Court will more 
fully appear And the faid Attorney General for bis 
Hoyal Highnefs at and by the relation aforefaid further 
infoxineth and your orator further, (heweth unto your 
Honors that the water of Tamer in the faid counties 
of Cornwall and Devon and the foil and fhores thereof 
as far as the fea flows and reilows and within the an- 
cient high water mark at ordinary tides is parcel of die 
honor and mstnor of Treniaton and that the true and 
ancient bounds limits and extent of the faid water of 
Ttf^Tz^r &c. the ground and* foil thereof granted orin*' 
fended to be grjmted by the faid indenture of deroifc 
to your orator as aforefaid beginning at a certain place 
called Tamer did an(l do extend by the ancient banks 

8 and 
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and fltores of the faid water as far as PenUigh under Maker , g n . 
and from thence to Sbilenjloore and from thence to the u ^w - -J 
pool of Sution and from the fame pool as far as Beli- mcr cknska^ 
fton in Plymouth And the faid Jttorney General at anij "^jr^rALiV* 
by the relation aforefaid further informeth and your „. ^i'"*^ 

' / Sir I.St. Ao- 

orator further iheweth unto your Honors that divers »Tii,iiitfOUieii^ 
encroachments have of hte years been made in the faid 
water of TaTner and the ground or foil and (bores thereof 
and that Frederick Banfey brewer, Martin Thomas wine* 
merchant, John Carne Efquire^ Richard Blackmore coaI« 
merchant, and Thomas Hujband ironmonger, John Bil^ 
ling and Robert Billing builders, and Richard Oliver 
Blackwell ironmonger, all of Stoke Darner el in faid county 
of Devon defendants after named are now and for 
leveral years laft pad have been refpedively in the pof « 
feffiou and receipt of the rents and profits at divers 
houFes wharfe quays cellars and buildings which have 
been ereded and built by them refpe£tively or by the 
perfons under whom they refpe&ively claim upon the 
ground or foil of banks and fhores of the faid water of 
Tamer within the high water mark at ordinary tides And 
the iaid /ittornej General for bis Royal Highnefs the 
Prince further informeth and your orator further fliew- 
eth unto your Honors that the faid water of Tamer with 
the ground and foil thereof and all the ancient banks 
and Oiores of the faid water within the ancient high 
water mark at ordinary tides which did and do include 
the limits and boundaries thereof herein before fet forth 
together with all the houfes wharfs quays cellars and 
buildings on every part thereof now are and ever fince 
the 22A ^^7 ^^ December j 808 have by virtue of the 
faid leafe or grant thereof thien dated and made to 
your orator as aforefaid been vefted in him and that 
your orator by virtue of the (aid demife fo to him made 
. as aforefaid bub entered upon the faid water of Tamer 
and the ground and foil thereof and upon the faid 
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i8it. houfes wharfs quays « cellars and buildings or Tome of 

iTie attor. ^^^^ erefted upon fuch ground and foil within the high 

?.iT GiNiRAL water mark at ordinary tides And the faid Attormj 

to \nt rRiNCE ' / 

of Wales General further informeth and your orator further 
sh J. St. ao- ihcweth Unto your Honors that your orator being fo in- 
^vN^ndOihtr,. titled as aforefaid and the faid Frederick Banfey, Martin 

Thomas y John Carney Richard Blackmore, and ThomasEuf- 
bandy John BillingyZnd Robert Billingy and Richard OH- 
ver Bhckwell, or thofc under whom they refpeftively 
claim having byintrufion and without any valuable con* 
ilderation gained a wrongful poflfelfion of and in the 
feveral houfes wharfs quays cellars and buildings ereded 
and (landing in or upon the faid water of Tamer or the 
ancient bounds thereof and within the ancient high water 
mark or having received the rents and profits thereof 
your orator hath applied or caufed application to be 
made to them refpedively and requefted them refped« 
ively to come to an account with your orator for the 
rents iflues and profits of the faid houfes wharfs quays 
cellars and other buildings from the faid 23d day of De- 
cember I S08 and to pay your orator what fhould ap- 
pear to b^ due upon the taking fuch account and to 
deliver up to your orator the poiTeilion of the faid pre- 
mifes as in juftice and equity they ought to have done 
But now fo it is may it pleafe your Honors that the 
faid Frederick Darifey, and Martin ThomaSy John CamCj 
Richard BlackmorCy Thomas Hujbahdj John BiL ing^ and Ro* 
hert Billingy and Richard Oliver Blackwe'l^ combining and 
confederating together and with divers other perfons 
at prefent unknown to the faid Attorney General and 
your orator (whofe names when difcovered they pray 
may be inferted herein, with apt words to charge thein 
as defendants) and contriving how todefraud his faid Royal 
Higbnels the Prince and co injure and opprefs your otator 
have refpefiively refufed to comply with the applications 
S;ia4e to them as aforefaid and to countoiance fuoh 

•14 refwfal 
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tertiTal they pretend that they are not in the poffeflion 
of any houfcs wharfs quays cellars and buildings fituate r^^ atto*. 
upon the foil or jrround of the water of Tamer and h»t g,h»»ai. 
within the ancient high water mark at ordinary tides of WAi.Kt 
Whereas the faid jfitorney General and your orator charge sir j?st. aw. 
that the faid defendanu are refpeaively in the poffeiEon •^•'»»°d0th««. 
of feveral houfes wharfs quays cellars and buildingi 
fituate upon the foil or ground of the water of Tamer 
and within the ancient high water mark at ordinary tides 
and particularly the faid Attorney General and your 
orator ch^trge chat the faid defendants Frederick Dan^ 
fej^ Ma^tifi Thomas, JobnCamet Richard Blackmore^ 
and Thomas Hujband are refpeAively in the pofleifion of 
divers houfes ^ wharfs quays cellars and other build- 
ings fituate at a certain place called Morice Town near 
the town of Plymouth Dock in the faid county of Devon 
And that the faid defendants John Billing and Robert 
Biiling are refpeftively in the poffeflion of divers houfes 
wharfs quays cellars and other buildings fituate at 
Mutton Cove near the town of Plymouth Dock aforefaid 
and that he faid defendant Richard Oliver Blackwell is in 
poflef&on of divers houfes wharfs quays cellars and other 
buildings fituate at Stonehoufe Pool near the town of Ply^ 
mouth Dock aforefaid And the faid Attorney General and 
your orator charge that all the faid houfes wharfs quays 
cellars and buildings have been ereded and built within 
thefe few years lafl pad and (land upon the foil or ground 
of the water oi Tamer within the ancient high water jnark 
at ordinary tides and that the fea or fait water anciently 
or ufually did ebb and flow to and over all the faid 
houfes wharfs quays cellars and other buildings and 
the fcites thereof and the full fea mark or high water 
mark at ordinary tides did anciently and ufually extend 
to the feveral places aforefaid and the fcites of the faid 
feveral houfes wharfs quays cellars and buildings at 
full fea were anciently covered with water and are with* 
in the ancient high wsiter mark, of the laid water of 

Tamijr 
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Tamer But then at other times the faid defendants 
The attoh- pretend that they are refpeftively poflfefled of or well 
tortile pmncs entitled to the faid feyeral houfes wharfs quays cellars 
,^ ^nft** ^^ buildings hereinbefore mentioned under and by 
ssrj.ST.Au-P virtue of certain indentures of demife to them thereof 
* refpeftively granted for certain long terms of years by 
Sir John St. Jubyn of Clov>afice in the faid county of 
Cornwall Bart, (another defendant hereinafter named) 
whom the faid fever al other defendants pretend to have 
a right to grant them fuch leafes Whereas the faid At- 
torney General and your orator charge the contrary of 
fuch pretence to be true and that the faid defendants or 
any or either of them are not or is not entitled to the 
faid ground or foil upon which the faid houfes wharfs 
quays cellars and buildings or any or either of them are 
or is ereded and ftand under any demife from the faid 
defendants Sir John St. Aubyn and that the faid de- 
defendant Sir John St. Aubyn has no right to grant 
them or any or either of them any leafe thereof But 
then the faid defendant Sir John St. Aubyn pretends 
that he is Lord of the manor of Stde Danierel in the 
laid county of Devon and that the ground or foil upon 
which the faid houfes wharfs quays cellars and buildings 
are ereded and ftand are parcel of his iaid manor and 
belonging to him as the Lord thereof and that he 
therefore has a right to grant the faid leafes to the laid 
other defendants Whereas the faid Attorney General 
and your orator charge that the iaid ground and foil 
upon which the faid houfes wharfs quays cellars and 
buildings are erected and ftand is not parcel of the faid 
manor of Stcie Damerei and do not belong to the laid 
defendant Sir John St. Aubyn but that the faid ground 
and foil is parcel of the faid honor and manor of Tte^ 
pulton and within the ancient high water mark and that 
the water of Tamer at the u&ial high tides will or would 
c;ctend to and flow over and beyond the faid houfes 
whjqrfe quays cellars and buUdiogs if the fan^ tides were 

not 
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not hindered and the flux of the wMer kept back or <9i>- 

obftrQ&ed by the faid houfes wharfs quayt cellars and TkeATTdn. 
buildings rcfpeaivcly And therefore the faid Attorney J*/ ^^f p""ct 
General and your orator charge that the iaid defendant ^ ^^'* 
Sir John St. Auhyn had no right to grant any fuch leafes sir J. st. av- 
tfc^efaid and in cafe he has granted fuch kafes •^*'**" 
which they do not admit that fuch leafes ere void and of 
no cffed againft his f^id Royal Highness the Prince or 
your orator as his leflee but the faid defendants notwith- 
flanding they well know the feveral matters aforefald to 
be true and that the faid ground and foil and the faid 
boufes wharfs quays cellars and buildings erefted and 
fianding thereon do of right belong to his Royal High- 
nds the Prince and to your orator his leflee as afbrefaid 
Yet they refufe to comply with the applications made 10 
them as afbrefaid and the faid defendants refpeCKvely 
have in their cuftody or power divers furveys books of 
farvey maps deeds papers and writings which if pro* 
duced would fhew the ancient limits and extent of the 
bid manor of Trematon and of the faid water of Tamer 
but they refpedively refufe to produce the fame all 
which a6lings pretences and refufals are contrary to^ 
equity and good confcience and tend to the difinherifon 
of his Royal Highnefs the Prince and to the maaifeft 
wrong and injury of your orator In tender cvnfidera* 
tion whereof and for as much as the faid Attorney Ge- 
neral on behalf of his faid Royal Highnefs and your ora^ 
tor are remedilefs in the premifes at the common Law 
and cannot obtain relief therein without the affift* 
ance of this Honourable Court which is the proper Court 
for the debate and determination of any doubts and 
queftions touching the rights and revenues of his 
Majefty and his faid Royal Highnefs To the end there- 
fore that^the faid defendants Frederick Danfey^ Martin Tb^ 
9UU3 John Came^ Richard Blackmore^ Thomas Husband^ . 
John Billings J Robert Billings and Richard Oliver Black* 
VfcU^ and their confederates wbtn difcoyered and alfo 

the 
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j8ii. the faid defendant 5/r ^^^^ '^^ ^/^jfit may upon thdr 
^hcATToli"' ^^^^^^ ^^ refpedlivc corporal oaths ifull true perfeft 
kitgznsrai. and diftinfl anfwer make to the feveral matters afore-' 
^^^12^' ^'d to the bed and utmoft of their feveral and refpec- 
sirj^ST^Ao- ^^^^ knowledge remembrance information and belief 
»yK,andOthen*''and that as fully and particularly as if the fame were 

here repeated and they fevenlly diftindly interrogated 
thereto and more efpecially that they the faid defend- 
ants may anfwer and fet forth in manner aforeiaid 
whether the honor aiid manor of Trematon with the 
. town and borough of Saltajb is not parcel of the aa- 
cient pofleffions of the Dutchy of Cornwall And whether 
the water of Tanier and the ground or foil thereof and 
the banks and fliores thereof within the high water 
mark at ordinary tides are not parcel of the faid honor 
and manor of Trematon or how otherwife And whether 
the bounds and limits hereinbefore fet forth are not 
the true and ancient bounds and limits and extent 
of the faid water of Tamer and of the ground and foil 
thereof or what are and were the true and ancient 
bounds and limits and extent thereof And whether 
divers encroachments have not of bte and when been 
made upon the faid water qf Tamer and the ground and 
foil and ihores thereof or how otherwife And whether 
the faid feveral defendants or fome or one and which of 
them are not or is not in the pofleifion and receipt of 
the rents and profits of the feveral houfes wharfs quays 
and cellars and buildings hereinbefore mentioned or 
fome and which of them and for how long they have 
refpedlively been in the pofltilion and receipt of the rents 
and profits thereof And whether your orator hath not by 
virtue of the faid indenture of demife of the faid 2y^ day 
of December 1 808 entered upon the faid water of Tamer 
and the ground and foil thereof and upon the faid feveral 
houfes wharfs quays cellars and buildings or fome and 
which of them or how otherwife And whether your orator 
hath uot applied to the laid defendants or fonie or on? 

aad 
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aai v|iich of then) for the purpofes aforefaid or for 
feme other and what purpofe And whether they have ^^^ atto». 
not refpeftively refufed to comply with the applications m«t OEmaAft 
made to them as aforefaid and why they refpedively of WALxt 
have fo refufed and whether the faid defendants Fre^ sirifsr as« 
derick Danfey^ Martin Thomas^ John Came^ and Richard w".««>W»^ 
Blackmorej and Thomas Hujband or one and which of 
them are not or is not in the pofleffion of fome and how 
many houfes wharfs quays cellars and buildings at 
Morice town aforefaid or in the receipt of the rents and 
profits thereof and whether the faid defendants Jobn ^ 

Billing and Robert Billing or one and which of them is 
not in the pofleilion of fome and how many houfes 
wharfs quays cellars and buildings at Mutton Cove afore* 
faid or in the receipt of the rents and profits thereof 
and whether the faid defendants Richard Oliver Black* 
wellh not in the poffeflTion of fome and how many 
houfes wharfs quays cellars and buildings at Stoneboufe . 
Pool aforefaid or in the receipt of the rents and profits 
thereof And that the faid defendants may refpedively 
fet forth the defcriptions fituations dimenfions and abut- 
ments of their feveral houfes wharfs quays cellars and 
buildings and when and by whom the fame refpedtively 
were erected and how long they have refpedtively been 
\xi the receipt of the rents and profits thereof And 
whether the faid houfes wharfs quays cellars and 
buildings or fome and which of them do not (land upon 
the foil or ground of the water of Tavitr and within the 
ancient high water mark of the fea at ordinary tides or 
how otherwife And that they may refpe£tively fetforth 
how many feet above the foundation of the faid feveral 
houfes wharfs quays cellars and buildings the water flows 
at high water mark in ordinary tides and in cafe the 
faid defendants or any or either of them fhall pretend to . 
be entitled to the faid houfes wharfs quays cellars and 
buildings or any of them under any demlfe from the 

m 
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i8tt. f^d defendant Sir J§bn St. Aubyn or any other perCon 
*'*■■*>''* -^ Then that they may rcfpeftively fet forth under what 
wtv osHiEAL demife and by whoa and when granted they hold the 
""^^^ALcr iame And that the faid Adejid^ai Sir John Su Aubp 

wm htt^A^^ °^y ^^ ^^^^^ ^^^ ^^^ ^y ^^^ Queans and in what 
•TN.^MdOdMn. fight he claims to be intitled to the ground or foil upon 

which the faid houfiss wharfs quays cellars and other 

buildings have been ereded And whether the water of 

Turner at the ufual high tides will not or would not 

extend to and 60 w over and beyond the faid houfes 

wharfs quays cellars and buildings or fome and which of 

them if the fame tides were not hindered and the flux of 

^ the water kept back or obftruiSted by the faid houfes 

wharfs quays cellars and buildings or fome and which 

of them or how otherwife And that the faid feveral 

defendants may fet forrh a true lift or fchedule of all 

furveys books of furvey deeds maps papers and writ- 

ings in then: cuftody or power refpedively which be* 

long or in any manner relate to the faid manor of 

Trematm and the water of Tamer or either of them or 

in any manner mention or concern the fame or either 

of them or the limits bounds or extent thereof or of 

the laid ancient banks and ihores of the fame or die 

right or title of any perfon.or perfons to the fiud houies 

wharfs quays cellars and buildings and every of them 

and the rents and profits thereof and may produce all 

fuch furveys books of furvey deeds maps p24>ers and 

writings and leave the fame in the hands of their clerk 

in Court for the ufual purpofes And that the faid defen- 

dants may fet forth a full true and particular account of 

rhe rents iflues and profits of the faid feveral hodes 

wharfs quays cellars and buildings received by or 

come to the hands of them r^pe£Uvely or by any per- 

fons or perfon by their order or for their ufe refpec- 

tively fince the sj"* day of December 1803 And that 

they may ieverally fetforth a fuU true and particular 

account 
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flccottQt of the yearly value of the fatd houfefi wharfs' i8ii. 
quays cellars and buildings refpe&ively fince the tinie 1*^^ attor. 
aforefaid And that an account may be taken by and under JJ^'th^^yji^ci 
the direflion and decree of this Honorable Court of of walci 
the rents iflues and profits of the (aid houfes wharfs sir j. st. ao* 
cellars and buildings received by or come to the ■^''••■^^^^'^ 
hands of the faid defendants refpe£lively or by any 
perfon or perfons by their or either of their order 
or for their or either of their ufe And that an account 
may likewtfe be taken of the yearly value of the faid 
houfes wharfs cellars and buildings refpe£livdy And 
that the faid defendants may refpeSively be decreed to 
pay to your orator what upon the taking the faid accounts 
relating to the faid rents and profits fhall be found due 
after all juft allowances And that if neceflary it may be 
referred to the Deputy Remembrancer of this Honor- 
able Court to fet and fix a rent upon fuch of the 
faid houfes wharfs quays cellars and buildings (if any) 
as have been occupied by the faid defendants or any of 
them fince the time aforefaid and for which no rents have 
been received And that they the faid defendants who 
have fo occupied fuch houfes wharfs quays cellars and 
buildings may refpeflively pay the amount of fuch rent to 
your orator when the faid Deputy Remembrancer (hall 
have fet and fixed the fame And that the ancient bounds 
and limits of the faid water of Tamer and the banks 
and (bores thereof and the utmod extent thereof to 
the high water mark and of the flowing of the fea there 
before the faid houfes wharfs quays and buildings were 
eredted may be afcertained And all the houfes wharfs 
quays cellars and buildings upon or within the fame 
particularized and fpecified fo as to prevent any future 
concealment thereof from his Royal Highnefs and his 
SucceiTors And that the right to the inheritance of 
the dud houfes wharfs quays cellars and buildings may 
be decreed and eftabli(hed in and to his faid Royal 

High|[els 
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it 11.' Highnefs And that your orator Benjamin Tucker maty 

VhcATTo*"' ^ '^^ ''^^^ poffeffion thereof as fuch lelTcc as aforelaid 

NET genbkal To the end that mukiplicity of fuits may be avoided 

of Wale t^' and the claims of the faid defendants to the faid bouTes 

Sir j' s?.^Au- ^h^ffs quays cellars and biiildtngs be difcovered eza* 

sTN.todOchen. mined and determined And that fuch relief may be given 

in the premifes as is agreeable to equity and good con- 

fcience* May it pleafe your Honors &c. (i) 

WILLIAM GARROW. 

4 

To this information the defendant put in a general 
demurrer. 

(b) In fVefi^s Slmhohography, part ii. p. 291. are two precedents 
of engli(h informatious in the Eichequer Chamber ; the one by Sir 
F. B. {Francis Bacon) Attorney General^ againft two defendants for 
intruding into lands at Ehbamin KeiUpUL^ againft a third for intruding 
into lands at Lanibeth in Sufreyt and praying that thej sight (hew by 
what right or title they held the fame : The other filed by Sir H. H« 
{Henry Hobart) Attorney General againfl many defendants for diiluxh- 
ing, wafting, and fpoiling the King'« game in Hougbtoa Parif par* 
eel of (he honor of AmpthiU in Btdfordjbtn^ and for cutting down 
the trees &c« and felling the hay provided for tae deer ; it chaigcd 
that the fpoil was done fecretly and could not be difcovered except 
by the oath of the defendants, and prayed'^that they might be com- 
pelled to appear perfonally before t!ie Court, and fet down on their 
t>ath what eftate they claimed in the park, and by what title they is* 
; truded into the fame \ and what copies they had l^tOed within the hft 
four months ; and by what warrant, and by whofe means, perfuafiao» 
and procurement, and what trees &c. they had felled within the fame 
time ; and by what warrant, title, or colour of title, and what hay, 
provided for the deer there, they had fold or carried away ; and it alfo 
prayed an injunction to quiet the pofleiEoa^ 
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THE COURT OF EXCHEQUER. 



EASTER TERM, 

51 Georgb in. 

Mr. Barm THOMtON was prevenHd iy Ulnefi from attmiing 

during this term. 



• and X4th» iSio, 

Hbaton and Others v. Cookb and Others. *^ ^^^^ 

^lUS was a bill filed tiy the leflees of the Arcbbijhop An iiToe diica- 
of Torkj for an account of tithe in the pariih of doi^^f^tweiwDT 
Doncafter^ in the County of T^rk ; and the defendants {^"^i" "the 
fet up in their anfwer various diftrid modufes, payable in ^^r- ??^°f** 
lieu of the tithe of hay; viz. \. u. per ^cre for all ^cncrefor 
meadow land in the townfliip of Hexthrope with Balf^^ tobtrwk. 
excepting Crimpfal meadow ; a. u. 6d. per acre for sdl ' 
the meadow lands in the townihip of Doncajler^ except* 
ing Crimpfal meadow; 3. 2s. per acre for Crimpfal 
meadow ; 4. ix. 6d. per acre for all the meadow lands in 
the townfliip of Wbeatley; and '5. is. 6d. per acre for that 
part of Carr-landsj within the diftrid of Carr-botife in 
the townihip of Warmfwortb. 

Leacbf Owen^ fen. and Simpkinfon^ for the plaintiffs, 
admitted that th^ Court, fince the cafes of Pole v. Gar^ 

• U diner. 
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j8xx. ^*^ (^)> TweUs V. Welbj (b\ and (y Connor v. Cooke (t), 
^ - j '^.i J notwithftanding the cafe of Bate v. Hodges {d)j muft 
igiinft direft an ifliie as to the ift modus of ix. an acre ; but 
^^^^ infifted that all the other modufes muft be fet afide in 
limine for ranknefs. And as to the 5th modus, that 
aflfeding the CarrJands^ even if unobje&ionable on 
account of ranknefs, ftill it could be no valid modus, it 
bang admitted^ that, thefe were wafte lands prior to their 
enclofure in the 5th of Geo. 3. they could not therefore, 
fer/e^ have been the fubjed of a diftinft agreement for 
, tithes i fo that the origin of that modus was clearly with- 
in the prefient rdgm Aparochial modus may indeed be 
intended to apply, not only to tithes already exifting in 
a parifhj but to all that may be introduced ; but this k 
only a farm modus ; and (befides, that, as fuch, the 
boundaries of it ought to have been fet out in the an- 
fwer, Clark v. Jennings (e) ) the cafe of Moncq/ler v. 
Waifon (/), which was afterwards recognized in Bijbop v. 
Cbicbefter (;), has decided that a mare farm modus does 
not extend to newly endofed waftes and commons. 

Then as to ranknefs : in the cafe of Q* Connor v. Cooke^ 
in which cafe the dodrine of ranknefs was very fully dif- 
cufledt The Lord CHANCfii«LOR, though he felt htm- 
felf not at liberty, after what had pafled m former cafes, 
to fay, that a modus of aoA in lieu of all ddies upon a 
farm of near 400 acres, fhould not be fent to a jury ; 
yet he faid : *^ with regard to the cares» I never could 
*' perfuade my felf that 1 j. per acre upon the principle 
^* of ranknefs was not m all probability a monftroUs pay- 
'* ment, and that the payments fent to be tried at law 
^* were not monftrous.'* In no inftance has any Court 
hitherto fent modufes, of fo large aji amount as the pre- 
fent, to a jury ; and on the contrary, in this Court, in the 

{a) 2 Gw. 601. I Bro. P. C. 214. (^) 3 Gw. ixgz. 

(^) 6 Vef, 66s • See alfo Plumbe t. Pickering, 4 Wood. 53. 
(d) % Gw. 645. Bunb. 115. {i) 4 Gw. 1424. 2 Aoftr. 498. 
(/) 3 G^- 9<>5* 3 B^n*. i^s, {g) 4GW. 13 iC. 

cafe 
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cafe of Gale v. Carpenter {h\ an account was decreed 
in oppofition to a conftant payment of the fame amount^ ^ Hbaton 
when claimed for the tithes of arable laiid, a more valu* againft 
able tithe than that of hay. 

The Solicitor-^Generalj Dauncey and Hall for the de« 
fendants. In anfwer to the ift objedtioii, as to 5th 
modus, the bill itfelf calls Carr-boufe^ a hamlet or town* ' 
ihip) in the anfwer it is called a diftrifb ; either defcrip-* 
tion is fufficient to identify the lands, Scarr v. Trinity 
College (i) ; and three witnefles fwear to thefe being all 
diftind diftrifls. It is not pretended to Tet up a diftind 
modus for thefe lands, it is only contended chat by their 
enclofure they were incorporated with, and acquired the 
benefit of, diftrift modufes. The cafe of Bijhop v. Chi* 
cbefter eflabliflies, that the moment a waile is made 
capable of furnifhing the articles, the cuftom, which is 
local, attaches ; the bargain is, that the land, as ibon 
as it fumiihes articles of value^ fhall pay the regulated 
fum. 

The fubftantial part of the cafe is, whether the mo* 
duses are fuch as to induce the Court to difmifs them at 
once. As to the do£trine of ranknefs, it has no law 
attached to it ; however large the modus may be, that 
is no legal obje&ion to the contraf):, provided it was 
made by parties capable of entering into fuch an agree- 
ment. Even fuppofing they chofe to give twenty times 
the value, flill would it be good, if we could produce 
the deed. 

(Mac DONALD, Chief Baron, Suppofe a modus could 
be made now, it would not be calculated upon the pre- 
fent rent ; that would be the minimum^ and no clergyman 
would accept that, as a permanency.) 

Ranknefs is only a prefumption, and that rebutted by 
another prefumption,arifingfrom the length of enjoyment, 

(h) 3 Gw. 945. s Wood. 173. (i) 4 Gw. 1445. Anftr. 760. 

U t ^ conformity 
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1 8 1 1 • * conformity and unity of pradice, and ufage i which in any 
^ -* other cafe would be fufficient to pfefume an original 

astinft grant; and there can b^ no reafon why it fliould be 
different in this. Ratiknefs is merely a fpccies of evi- 
dence to negative the probability of a nK)dus, and» as 
fuchy ought to be fubmitted tf> a jury. It may be true 
that there is no cafe, in which the Court has fent a 
modus of eighteen-pence per acre to a jury : but fuch 
a modus may have been given originally, upon the fame 
principle as a modus of a (hilling. As to the cafe of 
Gale V. Carpenter J there is a mere dry ftatement of the 
fad: in Waodj without any obfervations, or any mention 
of what took place in this Court, upon the hearing of 
the caufe. Looking then at the uniformity of thefe 
payments extenc^g over large diftri£b, is it probable 
that they ihould be each of them feparate temporary 
agreements ? The value of money is a very faUaciout* 
criterion, by which to judge of fuch bargains as thefe. 
The value of land has varied much at different times, 
^nd in different places ; and thefe bargains were mofl 
probably, at the time, detrimental to the land owners, 
who made them, for they were made profpeftively, and 
policy and propriety might have didated fuch bargains ; 
befides when you look at the relation between the par- 
ties, and when you look at the confideration, that would 
prompt fuch bargains, it is impoffible to fay what fums 
might have been given. 

(Macdokald, Chief Baron. The ordinary under 
whofe lan&ion thef^ bargains were made, would not 
fuffer the clergyman to make fuch a bargain, as to tie 
down his fucceffors to receive no more than the then 
value.) 

Leach in reply. As to the manner in which the 5th 
modus is claimed, though the weight of the expreflion 
in our bill muft be allowed, yet the defendants will not 
be permitted to falfify their own anfwer by our bill ; all 
that was determined in Scarr v. Trinity College^ and in 

Biptp 
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Bijh(^ V. Cbichejier^ was, that a parochial modus, or a tgn. 
modus cbimed for a known divifion or diftrid in the L. ■>.■■ mJ 
parifh, would extend to the newly enclofed lands ; but againft 
here the modus is claimed for that part of the Carr-la^dsj 
' within the dtftrift of Carr^houfe^ in the townfliip of 
Warmfwortb* 

As to the fecond point, it has never been contended 
that ranknefs was a mere matter of law, it is agreed on 
all fides that it is only evidence ; but Courts of Equity 
are, by their conftitution, as much judges of hSi as of 
law ; and the cafe of modus, which mud partly depend 
upon the comparative value of money, is more peculiarly 
fitted for the conflderation of this Court, than for a 
jury. Can a jury enter into the queftbn of the motives 
for inftituting a modus better than the Court? or into 
the hiftory of pad times, fo well as your Lordfbips, who 
are intimately acquainted with it? A jury is a tribunal 
particularly ill calculated to judge of thofe confidera- 
tioDs, which may be fuppofed to influence the com- 
mencement of a modus. There are but three cafes in 
which modufes of is. per acre have been fent to a jury ; 
and in the lafl: of thofe {0* Connor v. Cooke) Lord Eldon 
merely fent it to a trial, becaufe he felt himfelf bound 
by the former cafes. Unleis the Court makes a ftand 
at the point to which they have now arrived, there is no 
fum, however large, which muft not be fent to a jury. 

Graham, Baron^ mentioned a late cafe (^), where this 
Court directed an iflue, to try whether 3 J. for each lamb 
was a good modus ; but Mr. Baron Sutton, who tried 
the caufe, direded the jury to prefume it bad, from the 
ranknefs of the fum ; and the Court refufed a new trial 
upon motion, upon the ground of mifdiredion in the 
Judge, in pinning down the jury to find againft the 
modus. 

The Court this day delivered their judgment. rhurfi4y, 

■* ** May a. 

(i) AUcew V. Creeahiil 

U 3 Wood, 
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ig,i. Wood, Baron. In this cafe I have to regret, that I 

i* ■"> -I differ in ojynion from my learned Brothers ; but there 
^^ivift* Are certain decifions of this Court upon the fubjed of 
cpoFfc tithes, which I cannot agree to ; and which I feel it my 
duty to oppofe, till they (hall have received the iandioa 
of the higheil Court of Judicature in the Elingdom. The 
decifions I allude to, are upon the ranknefs, as it is 
called, of modufes; the non-prefumption of real compofi- 
tions from evidence of uninterrupted ulage only ; and 
the non-prefumption of grants againft lay impropriators 
from the long enjoyment of non-payment ; and I oppofe 
them, becaufe, in my judgment, they are not founded 
on the true and genuine principles of law ; and becaufe 
they are highly injurious to the public at large. At 
prefent, I (hall only give my opinion on one of thofe 
queftions, that is the queftion of ranknels, which is the 
principal queftion in this caufe. 

This is a bill for the tithe of hay in the pari(h of Don- 
cafter ; and the defendants by their anfwer fay, that 
there are, and immemorially have been, certain andent 
Cown(hip6, hamlets, and diftrids, within the pari(h, com- 
monly called or known by the feveral names of Doncqfter^ 
HeKtbrope with Balby^ Wbeatley^ and Carr^houfe within 
, the town(hip of Warm/worthy which have been, and are, 
diftingui(hed by certain welKknown boundaries and 
limits ; and that there immemorially has be^n, and is, a 
certain ancient open low meadow, called Crimp/al^ 
fituate partly within the town(hip and hamlet of Dofh 
tafttr^ and partly within the town(hip and hamlet of 
Hextbrope with Balby, and extending into both the faid 
town(hips, and hamlets ; and which £ud uident open low 
meadow has been, and is, diftingui(hed by certain well* 
known boundaries and limits ; and that there immemo- 
rially have been, and are, certain ancient pieces and tiads 
of land, called Carr^lands^ fituate in the towaftips and 
hamlets of Doncajier^ Hextbrope with Balby^ and die 
4iftri& oiCarr^bou/e in the towB(hip of Wartn/wortbf 

/ which 
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which have been, aii4 sire, diftwguiihed by certam well- 181 1. 
Imown bouqdaries and limits ; and whi^h faid feveral 
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Cooi 



jnec^ and tra&s of Carr-Iand always laid open, until the h»^ 
paffiag of an a£t of parliament in the. fifth year of the 
r^gn of the prefeni king, under which they were en- 
clofed J and fince the enclofure, as well as before, the 
occupiers have refpe&ively paid the feveral townfliip and 
di(lri£t modufes following : v for their meadow lands, ia 
tl)e townihip of Heictbrope ii« per acre ; in the townfhip 
of Dotifo/ier i/. 6d. ; for Crimpfal v^eidAovr a/.; in the 
townihip of Wheat ley is. 64, ; and for the Cart'kmfs 
IS. 6d. It is admitted on the part of the plaintiflF, that 
the defendants have proved fuch a continuance of the 
payment of tbofe fums, which are aDedged to be mo* 
dufes, as will entitle them to an iflue, unlefs there are 
other grounds to impeach them ; but the plaintiff's 
Counfel infift, that all thefe modufes are rank, except 
the u. modus, as to which they admit the defendants 
may have an iffue ; and that the Court, as to all the 
reft, ought to decree againft them, as rank, without 
fending them to a jury, upon the intrinfic evidence, 
that the fums themfelves afford. The plaintiff's Coun* 
lei alfo make another pointi whether thefe ancient ipo- 
dufes, if good, could be extended to the newly enclofed 
lands* 

As to the letter point, in the cafe of Bifi>of v. Ci&/« 
ebijfer (/), the Lord Chancbllor decided, that a 
parochial modus might extend to l^ds enclofed within 
the time of memory ; and therefore I think a townihip, 
hamlet, or diftrid modus will do the fame ; diftriA being 
z fufficient defcription, as was decided in Scarr v. Trinity 
College (m)* 

This reduces the cafe, then^ to the fingle queftion of 
raaknels, as to the modufes of as. and u. 6d. per 
acre j and here we come to Hat jus vagum ^ incegfuittm^ 

.(/) Gw. 1316. (») 4 Gw. 144J;. 3 Anftr. 760. 
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i8ii. which Lord Coke deplores. Ranknefs, I think, is at 
^ ■"^'^ ■* > laft fettled to be a queftioh of fe& ; and if this Court 

asaind had always fo confidered it, and fent it to that tribunal, 
which is the proper, and, in my opinion, only confti- 
. tutional tribunal for the trial of a prefcriptive modus ; the 
difficulties, that we conftantly meet wirfi in thefc cafes, 
would not have occurred. Whether it was a queftion 
of law or fa£k, feems to have been a doubt, till the year 
1779, when the cafe of Pyke v. Bawling (n) was fent 
from the Court of Chancery into the Court of Common 
Pleasj as it feems to me, for the fole purpofe of afcer- 
taining that point : The queftion was, whether a modus 
of 2j. 6d. for every tenth lamb, in lieu of every tenth 
lamb in kind, was a good modus or not. The Judges 
of the Common Pleas * certified'; ** We have heard 
*^ coonfel on both fides, and have confidered this cafe ; 
*^ and, as the cafe fuppofes the exiftence of the modus 
in queftion from time immemorial, which we con- 
ceive to be a queftion of fa£);, we are of opinion, that 
^^ there does not appear any reafon, why this fliould be 
•* confidered as a void modus in point of law ;*' what 
was done in this cafe, after the certificate was returned 
into the Court of Chancery^ does not appear: but, I 
Uiink, this inference fairly arifes from it, that the Court 
of Chancery did not feel itfelf warranted to hold it bad 
from any internal evidence in the amount of the modus 
ufelf ; and, therefore, to have that point decided, they fent 
k into a Court of Law. 

And this Court, alfo, when a modus wa$ good in 
point of law, always referred it to a jury, till the time 
of Lord Chief Baron Wakx> ; when in the year 1687,^ 
the Court, arbitrarily, and I thmk illegally and uncon* 
ftitutionally, began themfelves to decide on modufes, 
upon the ground of ranknefs ; and upon the fame prin- 
plple they might extend it to rights of common, or to 

(«) 3 Gw. 1 166. 2 BI Rep. 1357. 
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any other cuftoms. But, . in my opinion, when this iSii. 
Court decides againft the immemorial exiftence of a 



Hbaton 



modus, upon their own ideas of ranknefs, they exceed «»:»««» 
their authority ; or perhaps it would be more correft to 
fey, when they refufe to give to the fubjefk a trial by 
jury of his cuftom and prefcription, they deny to him 
that juftice, which the laws and . conftitution of the 
country entitle him to* By magna cbarta no man is to 
be deprived of his freehold, or free cuftoms, but by the 
lawful judgment of his peers or by the law of the land ; 
fuch alfo was the law in Lord Coke's time, and there ^ 
has been no legal alteration, though there may have 
been a perverfion, of it fince. It is very remarkable, 
that in all the cafes I have found, upon appeals from 
this Court to the Houfe of Lords, whenever this Court 
has refufed to grant an iflue upon modufes, that Houfe 
has uniformly reverfed the decree of this Court, and ' 

granted the iflfue ; I will admit, that I have not in any 
inftance found it explicitly determined by the Houfe of 
Lords, negativeFy, that the Court of Exchequer have 
not power in any cafe to decide againft a modus^ with- 
out fending it to a jury ; but they have rather reverfed 
the decree of the Court, upon the ground of an indifcreet 
ufe of authority. I am aware, that extravagant cafes may be 
put ; that it may be afked if a modus of 40s. per acre would 
be good ? I can only anfwer, thdt if fuch a contra£b was 
adually made before the time of memory, it is good in 
law ; and whether it was or was not then made, is a quef- 
tion of faft ; the trial of which belongs to a jury, and 
is not within my province, as a lydge, to determine. 

This notion of ranknefs, being a fufficient ground to 
enable the Court to determine upon a modus, was firft 
taken up by Lord Chief Baron Wakd^ 2B aflerted by 
Serjeant Hill in his argument in the cafe of Twells v. 
WeUy (0) } the fame was alfo faid by Serjeant Bellfield ia 

(•) 3 Gw.xi92« 
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x8xx. S^ns/Sm ▼• Show (p\ SerjeMt Bellfield faid $ <^ he was fi> 
i--j-v----J « qI^i g^3 (Q remembar almoft the very beginning of the 
mgainft << name of rank modue. Lord Cbkf Baron War^ 

w^ the firft that introdqced it. He was a great 
patron of the clergy, and carried their rights a great 
way.*' That Lord CUef Baron Ward was the firft 
Judge, who took up this, as it appears to me, arbitrary 
idea of decidbg upon modufes, without a trial at law, I 
believe is true ; as before his time, as far as I can dif- 
cover, modufes were uniformly referred to a jury, if 
good in law, and difputcd in fad. 

The firft cafe, that I can find, was in his time ; which 
is a ftrcmg confirmation of the aflertions of SerjeatUs 
Hill and Belj/leld: it was a cafe of Grqfcamb v. Jeffries 
m the Efccbiquer 17th November 1687, ^^^ by Lord 
Hardwicks in Cbapmem v. Smith (q\ where the Gourt 
fetafide a modus of i2d. an zdte for marfii bod ia 
Kent as rank ; however in that cafe, the canfe was re- 
]ieard upon the. defendant's motion, and the modus was 
fent to a trial at law. I believe there might be more b 
his time, although, I find only one more reported, aad 
that is the cafe of Pole v. Gardiner (r) : and in that the 
Houfe of Lords reverfed the decree. My reafon for 
thinking there might be more is, that I find Mr* Juftia 
Pqwts, who lat in the Court of Eicebequer with Lord 
Chief Baro^ Ward, fays in the cafe of Startt^ v. Dod* 
deridge (/)» in the Court of Kinf^s Bench, he being then 
a Judge of that Court, *^ that while he fat in dte 

{p) 2 Gw. 806. {q) I Gw. 857. 

(r) 2 Gw. 601. I Br. P. C. si4» Tbm are two other decnei 
fettiDg afide modufei, and figned by Lord Chief Baron Wa&d ia 
Wood. HortoH V. Biggitthfiam. I Wood^^^f where the Honfe of 
Lorda rererfed the decree, and the modus wat efttUifted by % w* 
dift. And LajjUld v. EntUhnaf. i Wood 383. % Gw. 560. qooted 
|iy the name of Lajficldi* Dtlap in Chapman ▼. ^nuih. 2 Gw. 800. 
3 Atk.534. 
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^^ Exchequer y if a modus weiie high, they always dif- 18x1. 
** allowed it, your ancient modufes bemg very low, a ^ueatom 
*' penny or twopence ;" the modus in that cafe was ax« agunft 
in the p<Hmd upon the rent; and there the Court held 
that to be bad in pcMnt of law for uncertainty : but 
PowYs iaid, 2/. in the pound was too high. 

In the cafe of Sat^om v. Shaw (/), Mn Jujiice Burnet 
fays ; *^ My Brother Bellfield has given us the hiftory of 
the beginning of this dodrine of rank modus in Lord 
Chief Baron Ward's time ;" and then he adds \ 
** and I have had another cafe given me by a learned 
*' Judge, which fliews the end of it. The cafe I mean 
<* is the cz£e of Giffard V. Webb in 1735, ^ ^^ Euche^ 
*< quer. That was a bill for tithes in Idnd by the redor 
** of Stokej and the defeiidant fet up a modus of three 
^' pence for every lamb fallen. It was infifted, that 
*' this would be equal to thirty pence upon every lamb, 
(c and was therefore bad. Yet it was decreed in iavour 
^^ of the modus, and the decree was confirmed in the 
^* Houfe of Lords upon the appeal there in 1735 ;'* and 
then he concludes ; ^^ and there was an end of rank 
^ modufes: I believe they have never been heard of 
*< fince :'^ This was in the year 1 748 when he was 
thus fpeaking. No cafe could have a more folemn de* 
dfion than the cafe of Giffard v. Webb (y) ; there the 
Court of Exchequer decreed that it fliould be referred to 
a jury to try the modus, which was a modus of three 
pence for every lamb ; this decree was made by two of 
the Barons only ; and therefpre in order to have the 
opinion of the whole Court, the plaintiff petitioned for 
a re-hearing, and by hCs petition alleged, that he con-^ 
ceived lumfelf aggrieved by the decree : for th^t admit- 
ting the modus to be in fad as infifted on, yet that the 

(/) 2 Gw. 80$. (v) 2 Gw. 708. 4 Br. P. C. tt^ 
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fame ik^s void in law, and as fuch ought not to be 
allowed ; and to have a trial of that, which in itfelf was 
ajsat.ift void in law, would be fruitlefs and vain ; and therdbre 
^^'^'' prayed, that the caufe might be re-heard as to the de- 
mand of the lambs : this petition was argued before all 
the Barons on the ^th of November 1731 } and all the 
Barons being of opinion, that the modus for tithe lanbs 
wa^ not a void modus in law, refufed to grant a re<-hear« 
ing on that point ; but left the plaintiff to try the modus 
at law, if he thought fit : he declined doing fo, and 
appealed to the Iloufe of Lords ; where every argument 
was urged, which we hear conftantiy urged in thefe 
cafes upon the value: of the thing ; that the fum of three 
pence infifted on to have been anciently and immemo- 
riatlly paid in lieu of every lamb (which fets the price of 
every lamb at aj. 6dr.) is fo near the value of fuch tithes, 
even. at this day, that it proved itfelf to be a modem 
* compofition only,** and not an ancient cuftomary imme- 

morial payment or modus ; and therefore ought not to 
bind the appellant, who had a right to his tithes in kind : 
on the other hand it was argued, that this, being an ob- 
jedion arifing on a matter of fa£t, was proper to be con* 
fidered by a jury, who would enquire as to the value of 
Iambs in the place, where this controverfy arofe : The 
Houfe of Lords, after hearing counfel on this appeal, 
difmifled it, and aci^udged that the decree, and orders 
complamed of,.{hould be affirmed* One might reafon- 
ably have hoped, that a decifion, twice confidered in the 
Court of Exchequer^ and ultimately affirmed upon argu- 
ment in the Houfe of Lords, would have put an end to 
the queftion of ranknefs, as Mr. Juftice Burn£T might 
well fuppofe it had : Indeed he was warranted in fo fup- 
pofing from the fad, for it appears to me, that there was 
a total ceflation of the doftrine of ranknefs in the Court 
of Exchequer^ from the cafe of Giffard v. Webb in. 1735, 
to the cafe of Sanfom v. Shaw in 1748, when he was 
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fpeafcing ; and yet in 1787, in the cafe of Bijhop v.Cbu ig^i. 
cbtfier^ we find (if the report in Gwillim of that cafe be < - ^*^ ^ 
correal) Lord Chancellor Thurlow, faying, a mo« a^tuift 
dus of three pence a Iamb for tithe lamb, and wool fliom ^^^^* 
from fuch lamb the fame year, was a modds fo noto- 
rioufly rank, that there was no reafon why a Court of 
Equity, ihould direft an iflue to try it ; I muft own, I 
think Lord Thurlow,^ with all due deference to him, 
was taking upon himfelf to fay more than he was war- 
ranted to do, confident with the folemn decifion in Gif-^ 
ford y. Webb ; and which decifion I fliall hold myfelf 
bound to abide by, notwithftanding the opinion of Lord 
Thurlow, if he ever gave it ; no decree however ^was 
made in the cafe of Bijbop v. Cbicbejier^ as the parties 
compromifed the fuit. But this Court, in the late cafe 
i&AJkew v. Greenbitty a£Hng in conformity with the cafe 
of Giffard v. Webb^ would not take upon itfelf to decide 
upon ranknefs, without fending it to a jury ; in this lad ^ 

cafe the jury found againft the modus, according to the 
dire^on of Mr. Baron Sutton, before whom it was 
tried ; and upon which ground there was a motion for a 
new trial, which was refufed: whether the learned 
Judge's diredion to the jury was right, or wrong, mat- 
ters not to the prefent enquiry ; it was fent to be tried 
by a jury. And the decifioi[is in Giffard v. Webb^ and 
in Afitew V. Greenbill^ prove that modufes much higher 
in proportion to the comparative value of the article 
itfelf, in the time of Richard the Firft, than 2s. an acre 
is for tithe hay, have been, and ought to be, fent to a 
jury. 

How (lands the cafe as to farm modufes ? For 40 
or 50 years laft paft, as far as I can find, the Courts of 
Chancery or Exchequer have never taken upon themfelves 
to determine a farm modus to be bad upon the face of 
it, on account of its largenefs ; but have thought it right 
to fend it to a jury. Before that period there are cafes 
both ways. In 1691, in the cafe of Edge r. Oglan^' 
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leiT, der{w)^ in the Exchequer^ a modus of 8/. for a farm of 
i* ■»- ^ 8o/. a year^ was allowed to be a good modus ; that was 
4^na" an exad tenth of its then prefent rent : and yet the 
Court did not determine it to be bad upon the face of it. 
In the cafe of Bijbap v. Arundel (jf), in 1 705^ in the 
Exchequer^ a modus of 26L a year was fet up for a fingle 
fiurm, called Tarrant Keynfton farm ; there was no ob* 
je&ion to it that it was rank, and that the Court upon 
that ground ought to determine it, without fending it to 
a jury : but the Court direded an iflue to try it, and 
the jury having found for the modus, the Court ordered 
a new trial j and with a view, as it appears to me, to 
aiU the attention of the jury panicularly to the value of 
the farm, as a thing material to be confidered in deddaig 
on the immemorial exiftence of the modus, they added 
another iflue, viz. on the annual value of the farm, one 
year with another, at the time of exhibiting the bill, and 
for the major part of 60 years before ; the jury found 
that the yearly value of the farm 60 years before the 
filing of the bill was 400/. that 30 years before it was 
350/. and that at the time of filing the bill it was 300/. 
per annum, fo that the value was diminiihing ; the jury 
however found agsunft the modus : this may be thought 
a large modus for a farm of 300/. per annum only } yet 
the Court fent it to a jury. 

There are two fubfequent cafes, in which the Court 
decided upon form modufes, vrithout fending them to 
a jury. One of Kennedy v. Goodwyn (jr) in the year 
173 1 9 where this Court decided that 4A los. for a £inn 
of the yearly value of 30/. was too rank; this was indeed 
a flrong cafe, and one in which there was no occafioa 
for a jury to afcertain the value, that being admitted by 
the anfwer. The other was the cafe of Ekin v. Pigm {%) 
in the year 1745, and there the Court of Chancery iet 

(«r) 2 Gw. 536. Bunb. 30X. (iff) 2 Gw. jBj. 
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afide a oiodus of 48A m fieo of tbe tithes of a mahor» ,9„. 
wdtb only 80A p«gr anniuii) u being too rank ; and ^ -d- — ^ 
ranker than that cannot wdl be fuppofed, ic being more i^tinft* 
than one half of the value of the land*. ^^^'^'- 

Since the year 1745, I have not found any cafe, in 
which the Court have decided that a farm modus was 
void for ranknefs, without fending it to a jury ; and 
fome of them have been pretty large. In Caley v. WH^ 
^mfm{a\ in the year 1777^ this Court fent a modus 
of 10/. to a jury, though it appeared that 40 years be- 
fore that time, the farm was only wordi i2o/« pet 

In A/bby y. Power (b^j in the year 1781, this Court 
ordered fix farm modufes to be tried, all of them very 
high, (one of 3oj. for 23 acres, being confiderably more 
than IS. per acre,) notwithftanding a valuation in the 
time of Henry the Eighth, which was given in evidence, 
by which the then value of the living was only aoL $s. jd^ 
and the amount of the modufes, claimed by the defend^ 
ants, was 6jL And Lcrd Chief Baron Skynker in hi$ 
judgment fays } ^* The immemoriality of thefe payments 
^' has been queftioned from their magnitude and appa^ 
'* rent ranknefs, and alfo from the evidence of the ter^ 
^^ rier, which flates all ttches both great and fniall to be 
*' due in particular lordfhips, and likewife fpedfies fome 
*' rate^tithes; and further from the furvey, whereby 
'* the value appeared to be 20L 5^. yd. not cme-third 
'< of the modufes now claimed for part of the parifh 
*' only. But neither of thefe afford conclufive evidence 
^ of the value of the living ; they are media of proof 
** affording inference, and therefore proper for the con« 
" fideration of a jury/* 

In the cafe of Atkins v. Lord Willoughby de Broke {c\ 
jb the year 1794, a modus was fet up of 4/. for the 
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fmall tithed of 346 acres, 2 1 1 of which were araUe e6ifl« 
Heaton "^^'^ ^^^^ lands; yet the Court direded that modasto 
agiinft be tried by a jury. And the Lord Chief Baron Mac- 
DONALD) in delivering judgment, faid ; '^ it has pro- 
^^ perly been ftated that a very material difference fubfifts 
^' between a farm payment and one for a particular 
^* fpecies of produce. In the former many reafons 
may have prevented the tithes from being agreed for 
at their proper price. The owner may have meant a 
bounty to the clergyman ; or he may have wiflied to 
pay for an exemption from tithes for the fake of im* 
<< provements. Befides it is hardly poflible to afcertain 
^ the comparative value of the land, or of the produce, 
^' in former times ; and the Court (hould not be nice 
in judging of the value or the goodnefs of the bar- 
gain, where, by any probable circumfbnces, the mo- 
dus may have been a real agreement between the 
parties before the time of memory. More efpecially 
ought the Court to be extremely cautious in deciding 
^* fuch a queftion without the intervention of a jury, if 
^< the leaft doubt arife as to the fa6l of ranknefs.^' I 
perfe£tly agree with tHe Lord Chief Baron in this, only 
I (hould have ufed a ftronger word ; I ihould have 
faid, *' if under any pofBble circumftances fuch an agree- 
<< ment could have been made." The jtuy found againft 
the modus ; fo that the prejudices of a jury did not in that 
cafe operate againft the redor. 

The laft cafe of farm modufes, is the cafe of O^Cmnor 
Sr. Cooke (J)j in the year 180a, where an iffue wasdi* 
reded to try the validity of a farm modus, amounting 
to about IS. per acre for the whole of the farm ; and in 
this, as in all cafes of farm 'modufes, which average i/. 
per acre throughout the whole of the land, if it was 
only calculated upon fuch parts of the farm as pro- 
duced tithable matters, it would far exceed is. per acre 

(J) 6 Vcf. 665. 

on 



CC 
CC 
CC 
CC 




C00Kt» 



EASTER TERM, 51 GEORGE III* 

on account of the proportion of the farm, \i^hich would 

be fallow ; and on account of other land in a farm, hiatoh 

which produces little or no tithes at alL In this cafe ag^inft 

Lord Chancellor Eldon fays ; *• The queftion is 

" undoubtedly a queftion of faft/' — " As to the imme- 

<^ morial payment, if any reafonable doubt has been 

^' raifed upon it in the evidence, it has been of late 

*^ thought wife and difcreet to fend the queftion of fad 

'* to a jury. All the judges have demonftrated their 

•* opinion in favour of that pradice, when any reafon- 

*' able doubt is raifed upon the fad ; and I cannot 

*^ fuppofe there is any prejudice in a tribunal appointed 

•*. according to the conftitution of the country to try the 

*^ £ad." And Lord Eldon, upon the motion for a 

new trial (^), alfo fays ; ^^ I cannot hold the language 

'^ that has been held as to fending this to the prejudices 

'^ of a jury. A jury is the conftitutionaf tribunal of 

^^ the country ; and I am not at liberty to fuppofe they 

^* will be guided by prejudice." Lord Eldon alfo in 

this (ame cafe alludes to the cafe of Fermor v. Lorraine, 

where very ancient evidence of the value of the redory 

was not confidered fuffident to prevent a modus going 

to a jury ; and the modus, I think, was higher than that 

m O'Connor v. Cooke. 

The next clafs of modufes, are for a particular fpe- 
des of produce; and I will now proceed to confider 
thofe cafes. I do not find many, which the Court has 
dedded to be bad upon the face of them, upon the 
groupd of ranknefs. The firft is Ben/on v. Wat kins (f\ 
in the year 1716, which was a bill by an impropriate 
redor for tithes, and the defendant infifted upon feveral 
modufes : viz. 5^^. an acre for wheat and rye ; 4s. an acre 
for fummer corn ; 3/. an acre for meadow, &c. this 
Court difallowed ihofe modufes, and decreed the de> 

{e) iyt^SiS. (/)aGw.6w. Bunb. 10. 
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fendant to account, they being too rank, and too nor 

the value of the land. 

iigainft In the cafe of Torriano v. Legge (^), the defendants 

alfo fet up feveral modufes : firft, *y. an acre for all 

hnds fowed with wheat ; fecondly, %s. 6d. an acre for 

all lands fowed with oats or any other grain^ excepting 

wheat ; thirdly, \s. 4d» an acre for all grafs lands 

mowed, called Uplands or Foreji Lands ; fourthly, 3/. 

an acre for all g^rafs lands mowed, called Meadow or Paf- 

fure Landsy in lieu of all tithes of hay, grafs, and paf- 

tures: Here it muft be admitted, that the two latter 

modufes are like thofe in queftion in this fuit ; and muft 

decide this queftion, if the deciHon is to have the force 

of legiflative authority ; bur as it is only the exercife of 

a difcretionary authority (if fuch authority the Court 

has,) I can only fay, that the exercife of my difcretion 

would have been very different, for reafons which I 

will bye and bye detail more at large. The report fays, 

that thofe four modufes were over-ruled by the Court: 

and Mr. Juftice Bjlackstone fays, in bis report of the 

cafe, that thefe four modufes were given up by the de« 

fendant's counfel, and over-ruled by the Court, as being 

too rank, as approaching too near the real value of the 

tithes. It appears to me, that they were given up at 

once without any argument. Now if the defendant's 

counfel gave them up, it cannot be fuppofed that the 

Court exercifed any judgment upon them. It is ob« 

iervable in this cafe of Torriano v. Legge^ that a modus 

of a penny a fleece upon tithe wool was over-ruled, as 

being rank ; a fleece being, as it is faid, not worth upon 

an average above eighteen pence: and yet this very 

fame modus of a penny a fleece was allowed to be a 

good modus five years afterwards, in the cafe of Be/- 

oawen v. Roberts (A), in the fame Court, and by the fame 

Judges. 

* 

(g) 3 GrW. 909. I Bl. Rep. 42a {h) 3 Gw.946. 
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In Gale v, CarpenUr (1), the defendant infifted upon 
modufes of is. per acre for enclofed arable land, and h«atok 
u. 6d. for the common field land : The Court were of •«««» 
opinion, that thefe modufes were rank, and decreed an 
account There is nothing but a ihort account of this 
cafe in Wood; no arguments of counfel, nor any 
grounds or reafons affigned, why the Court decreed them 
to be rank. 

In Hulfe T. Monk(k\ modufes of 4s. an acre for 
wheat, and 2/. for lent com, were declared to be too 
rank by this Court ; this is the whole of the report. 
Thefe three lail cafes all happened wiihin the period 
of fix years^ and before the fame Judges, who appear 
to me to hav6 (hewn a pretty ftrong inclination to- fub- 
vert modufes. 

As to the cafes, in which modufes for the fpecific pro- 
duce of land have been held to be good, the leading one 
is Pole V. Gardiner (I), in the year r 706, In that cafe 
Lord Chief Baron Ward, and the reft of the Barons, 
declared the modufes of 1 2d. an acre for low meadows, 
and 8d. for high meadows, to be no modufes, but merely 
temporary compofitions ; but the Houfe of Lords, upon 
appeal, difmiflfed the bill, it appearing to them, that the 
modufes had been proved. Notwithftanding this deci- 
fion, we find in Bate v. Hodges (^ni) in 1753 this note, 
viz. ** It was admitted" (it is not faid by whom) " if 
" the modufes had been for tithe hay only, or the tithe 
" arifing on the land, the is. had been too rank," And 
in the cafe of Bate v. HowIand(n\ a modiis of is. an 
acre for marfh land was fent to a jury, and finally ellab- 
lifhed. It is fingular that there ihould be fuch incon« 
fiftencies in thefe decifions^ but it arifes from a departuM 
from the true principles of the law. 

/" 

(1) 3 Gw. 945. J Wood, 173. 

(I) 3 Gw. 960. 3 Wood, 211. 

(7) J Gw.6oi. I Br. P. C. 214. 

{») ^Gw. 645. Bunb* 125. («) 1 Wood, 357^ 
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In a cafe of Swinnock v. Higginfon (p), 24th May 
1652, the reffcor of Old Romney filed his bill agamft a 
aga'toft pari(hioner, fetting forth ^' that there is in the parifh, 
^^ and has been time out of mind an ancient cuftom and 
«< ufage, that the feveral inhabitants of the parilh, and 
^* the owners and occupiers of lands have always paid 
^^ to the re&ors of the parifh, for the time being, a 
^* compofition-rate of 1 4^. the acre yearly, for the fe- 

(0) X Wood»3. There are other cafet in Woo^t CotteSionof 
Deereesf in which the redor filed hit bill demandiDg the payment 
of modufes. Hatcher ▼. Ridley, i JV9odf 149, (1675)9 in which the 
defendant was ordered to pay after the rate of twelve pence an acre 
for the tithe of mar A land in the parifh of Gojlerton^ in the county of 
Lincoluf according to the real quantity of acresi and not according 
to common eftimate. Gwynne ▼. Sharfe, 1 Wood^ 1 7 1 ( 1677 )» in which 
the defendant was ordeted to pay its. in lieu of fmall tithes of every 
yardland in the tithing oi Netherhampten, in the parifli of Wdton^ in the 
county of Wtlu, and Eve ▼• IVightwckt 1 Wood^ 226» ( 1684), in which 
the defendant was ordered to pajtwelvepence an acre for the tithes df 
pafture ground in the parifh of RidJeyt is the county of Ktni, 
There is alfo another cafe of jlJUey v. Better/on^ 25 Car. 2.» not ia 
Wood*i Coileffion, in which the rf£tor of Paulfcray^ in the connty 
of Keni^ filed his bill for tithes, and particularly for the cuftomary 
payment of fixpence an acre for the tithes of the patfture ground oc- 
cupied by the defendant, he being an inhabitant of another parifh ; 
the defendant put in his anfwer denying the cuftom, and faying that 
^he pafture grounds by him occupied, within the faid parifli, were 
part of an ancient park, called Scardberry park, lying in feveral 
parifliet, wheaein was a warren ftored with conies, being about 30c 
acres, and that he knew not how much thereof lay in Paulferay ; all 
which except part kept for meadow and part plowed up, of which 
the plaintiff bad or might have had his tithes, were btakey and buihy 
grounds, and kept for the deer and conies. The plaintiff replied, 
and witneffes were examined on the part of the plaintiff; and upoa 
hearing counfel both for the plaintiff and the defendant, reading the 
proofii taken, and long debate had, the Court ordered the defendant 
to pay the fixpence per acre, it appearing to them that there was a 
cuftom within the Cgiid parifh, that the inhabitants of other patiihes, 
occupying pafture lands within that pariihf have ufed to pay ^x* 
pence an acre to the redor there, for and in lieu of the tithes of 
all fuch their pafture grounds not mowed or broken up for tillage. 

*• vend 
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*^ Teral quantides or number of acres of meadow and iSn. 
'^ pafture land^ which they refpeSively hold and occupy 
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'* within the parifii, for and in lieu of all manner of a^«inft 
'^ tithes of the faid meadow and pafture land :'' Now in 
this cafe^ the redor filed his bill in order to eftablifli a 
tnodiis againft the parifhioner, a modus of i^d. an acre, 
and yet in all thefe other cafes, there is a doubt whether 
a fhilling was not too much : '^ the defendant by his 
'^ anfwer denied the cuilom ; the plaintiff replied : wit- 
*^ neifes were examined on the part of the plaintiff, who 
^* fully proved the cuftom ; and the defendant being 
fenred with zfubpand to hear judgment, and being 
now prefent in Court, but having retained po coun- 
'* fel ; and upon hearing counlel for the plaintiff, and 
'* reading the anfwer and the depofitions taken in the 
^< caufe, the Court ordered, that the defendant Ihould 
*' (hew caufe, why he fhould not pay the faid i4^.:an 
'^ acre ; and on the 21ft of June in the fame year, the 
'* Court ordered that the defendant fliall pay to the 
*^ plaintiff 87/. lo/. for the arrears of the faid compo- 
^' fition-rate for the faid tithes due for the faid 156 
*' acres for ten years, ending at Michaelmas 1649/' 
This idea of ranluiefs had never occurred in that day, 
and yet it is fingular that in the cafe of Chapman r. 
Smith (p)j in the Court of (JIhancery before Lord 
Harowicke in 17549 a modus of 9^. an acre was in- 
iifted upon to be rank: but Lord Hardwicke fentit 
to be tried by a jury, and he fays ; '^ I take it, that the 
** queftion before the Court in this cafe is of very ex- 
" tenlive confequence, through a great tradl of country. 
*' It appears in this cafe, and m former cafes in Weft- 
^* minfter Hall, that it extends and runs through feveral 
<' partihes in this country. When therefore that is the 
<* cafe, and no infta^ce or tradidon of payment of tithe 
^ in kind in this parifli for a great tra& of years, pur- 

{p) 3 Gw. 847. 2 Vcz. 506. 
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i8ri. *< chafers have come in afid paid a price for the land 

*" hTatoh ^ *' atcording to thofe cuftomary payments ; and it would 

tgainft « vary and alter the value of their property to overturn 

** or overthrow them, which is a reafon why thefe ob- 

jedions to them fhould be very well weighed and 

coniidered, and that they (hould not be too Ughtlj 

<^ overturned, as has been done in fome inftances/' In 

Ekins y. Dortner (q), Lord Hardwicke fays, that "in 

** a cafe, that came by appeal to the Houfe of Lords, 

** in Lord Talbot's time, relating to the parifii of 

** Chedingford in the county of Surry, the Lords re- 

** verfed a decree of the Court of Exchequer j for being 

^' too hafty in rejeding a modus as too rank, and faid 

^^ it was taking too much upon them to determine it to 

^^ be no modus upon fuch kmd of evidence, which was 

*^ not conclufive evidence againft a modus, and direfied 

" an iflue to try it/' I rather think Lord Hardwicrc 

is miftaken in the cafe he alludes to, for I can find no cafe 

of that fort. 

In the cafe of Markham againft Huxley (s) in 1798, 
the queftion was upon a modus of is. for each day's 
math ; the Court held it was not rank, and the bill was 
difmifled with cofts : and the prefent Lord Chief Baron 
lays in that cafe ; ^^ In confidering fuch a fort of mo- 
<^ dus, it is not a fair rule to look at the mere value, 
** and from comparative reafoning to determine the vali- 
dity of the cuftom. There is no probability of any per- 
manent agreement of fuch fort having been made 
^* without fome regard to probable improvements. It 
^^ is unfair to make the value the exaO: criterion to judge 
^^ by, becaufe agreements of this kind are not fimilar 
^* to other human tranfaftions in matters of contrail ; 
** and it is very probable that other motives, befides 
** thofe of intereft) may have operated on the mind of 
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one of the contrading parties* and have determmed 
him to make a very beneficial bargain for the par- 
" fon." H-i^ft 

In Twells v. Welby (/), in the year 1780, a modus of 
twelve pence an acre for meadow and pafture land, was 
feat to a jury, and tried before Mn Juftice Buller, 
who made a fpecial indorfement of the value of the 
land, conceiving ranknefs to be a qucftion of law ; but 
the Court very properly held, that that was an erroneous 
idea, aiid fent it to a new triak 

Now fuppofing a feries of cafes, fince Lord Chief Baroh 
Ward's time, to have eftablifhed that the Court has 
a difcretion either to overrule a modus on the ground of 
ranknefs, or to fend it to a jury, which I do not ad- 
mit ; how ought that difcretion to be exercifed ? The 
rule laid down by the Court of Common Pleas^ in the 
cafe of Pjke v. DowUng {m) is this : *• Courts of 
" Equity, which are judges of both the faflt and the 
" juftice of the cafe, may certainly overrule a modus^ 
" where they fee that the internal evidence againft the 
" pof&bility of its immemorial exiftence is fo ftrong,- 
" that it wor.ld be nugatory or oppreflive to fend it to 
•* be tried by a jury." And nearly the fame rule is laid 
down by Lord Mansfield, and adopted by the Houfe 
of Lords, in the cafe of Travis v. Oxton \jn)^ " It is not 
" becaufe the weight of evidence is on one fide' or the 
** other, that the right is to be determined by a Court 
" of Equity. I know no cafe where a Court of Equity 
** decrees on a right, that they do not go on this ground^ 
^^ that it is clear beyond contradidion, aiid without a! 
" poffibility of its being otherwife. But there 18 tf 
** leaning in all juries to determine againft tithes : 
*' therefore there are many precedents, where upon 
^ the evidence coming home quite clear upon a modus 

(0 3 C^* ''9^' (^} 3 ^^' ''^' ^ ^^ ^9' ^'57' 

(11) 3 Gw; 1092. 
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1811. ^^ fet up or a right, a decree has be^x made widiout 
t^jj^—J *^ fending it to a jury." 

•gainft Thefe rules, laid do^^n by Lord Mansfield Chief 

Jujiice of the Court of King^s Bencbj adopted by the 
Houfe of Lords as well as the Court of Common Pleas^ 
are fuch, as in my opinion ought to govern this Court. 
Nbw can any man fay (I am fure I cannot) that there b 
that internal evidence againft the poflibility of the imme- 
morial exiftente of modufes of is. and is. 6d. per acre 
for tithe hay, that {hey ought not to be fent to a jury ; 
it is admitted, that the evidence in the caufe has proved 
a cafe of immemorial prefcription ; and there is not, as 
I underftand, a tittle of evidence to contradict it, none 
has been offered, not one of the (tring of old documents, 
ufually given in tithe caufes, has been given in this; fo 
that I have no evidence to go upon, in oppofition to thefe 
modufes : am I warranted, then, from mere fancy and 
conjedure about the value of money, and the value of 
land, and of other things, before the reign of Richard 
the Firft, (of which I can know nothing,) to declare, that 
thefe modufes cannot have exifted from time immemo- 
rial i I think I am not. The quantum of a modus, 
when firfl: agreed upon, would depend upon a variety 
of circumftances, fuch as the quality of the Ijmd, its 
capability of improvement, its local fituation, and fo on, 
of which I can know nothing, fitting here as a Judge. It 
is admitted here that a modus of a ihilling an acre is 
good, now all thefe lands adjoin to one another, and it 
is probable that the other land, which is governed by the 
XQodus of two (hillings, is twice as good in quality as 
the land covered by the one Oiilling modus; andiffo, 
what objedion is there to the latter modus ? If the one 
ihilling be a good modus for the tithe of hay for the 
yvqrtt. land in the kingdom, why will not two fhillings 
' be a good modus for the beft, which will produce more 
than double the quantity of bay ? How am I to knqw 
911 thofe circumftances, whi^h muft neceflkrily have en- 
tered 
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tered into the confideration of the contrafting parties^ at is'xi. 

the time when the modufes were agreed upon ? Can I <■ ->■ ■J 

have a knowlege of them by intuition ? If there is any ajpimft 

inftin6l in the Court of Exchequer, I can only fay it has ^****'' 

Bot reached me yet. Then, in the cafe of San/om v. 

Sbawei o\ in the year 1738, Lord Chief Ju/lice Willss 

fpeaking of the dodrine of rank modufes, fays, ^^ what 

^^ is it founded upon? That it is not likely that the 

** owners of lands would agree to pay more thah the 

** value of the lands. But we cannot go upon prefump- 

'* tions, but proof ; and what proof is there of the 

^ value of lands in this country in the dme of Richard 

*^ the Firft? for this muft be fettled as well as the ^ 

<< value of money." This cafe has been treated with 

great contempt, but in that I cannot agree : L think it 

a cafe of good fenfe, and found law, except that I think 

the reporter muft have mifunderftood what the Chief 

Juftice faid with refpecl to prefcription. 

IF 1 am to decide upon fancy and conje£l:ure, let me 
confider how many things I am to fancy and conjec- 
ture: I muft fancy and conjefture the value of money 
in Richard the Firft's time ; I muft fancy and conjedure 
the value of land in gen^l at the fame period ; I muft 
next fapcy and conje&ure the value of land in this par- 
ticular place ; I muft alfo fancy and conjedure the price 
of hay, at that period, in this particular place; Imuft 
fancy and conjefture the ftate of cultivation in the 
neighbourhood of that place ; I muft fancy and con- 
jedure what people would give with a view to future 
improvements ; I muft fancy and conje&ure what pious 
men would have given by way of benevolence to the 
church ; and I muft finally fancy and conjefture (which 
would be as puzzling a fancy and conjefture as any) 
why one ihilling an acre is a good modus for forae lands, 

(0) a Gw. 806. 
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x8ii. 9Uid ax. am acre not a good modus, for land, more than 
^ ->'" '-J twice as good ; in (hort, tnftead of detenniningy2raniJi0ii 
againft allegata et probata^ which I take to be the only rule, 
CooRiu ^hicji ought to govern the Judge» I muft fubftitute 
▼ague imagination, fancy, and conjedure. Lord Eldon 
in the caft* of O'Connor v. Cooke {p) concludes thus: 
*^ I am not at liberty, after what has pafled, in former 
<< cafes, and whatever may be my perfuafion as to the 
^' truth of this cafe, to fay, this muft not be tried. In 
** Fermor v. Lorraine I never had the leaft doubt, that 
^^ the modus was too rank : but the Court fent it to aa 
^< iifue/' He^ thought that his own imagination and 
perfuafion was not fufficient to refufe an iflue; all tbefe 
circumftances are fit for the confideration of a jury, 
and that is (as Lord Eldon fays) the conftitutional tri- 
bunal for the trial of the hOc 

It is very remarkable that none of the Judges, who 
have upheld this do&rine of ranknefs, have ever ftatcd 
to us upon what materials they founded their opinions. 
They have contented themfelves with faying, oh, it is 
too rank ; no fuch thing could have exifted in the time 
of Richard the firft ; but why or wherefore, they have 
not faid. I have endeavoured to colled fome materials 
to judge byi which I will apply to the decifions in Ben/on 
V. Waikins (y), Torriano v. Legge (r), and Gale v. Car^ 
penter(j\ where the modufes were held to be rank, 
and therefore not fent to a jury: in the firft, the modufes 
were five ftiillings an acre for wheat and rye, four ftiiilings 
for fummer com, and three (hillings for meadow. In 
the fecond, five fhillings for wheat, 2j. 6d. for other 
grain, 2s. 6d. for meadows mowed, u. 4d. for upland 
grafs grounds, and 2i. 6d. for every farrow of pigs« 
In \be third, as. for all grain reaped from the enclofed, 
and IS. 6d. from the common arable land. When the 

(p) 6 Vcf. 674. (g) 2 Gw. 6t2. Buab. la 
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Buons of the ffipchequer decided thofe cafes, I (hould 

have been glad, if they had ftated, upon what data they 

came to their conclofion : did they form their judgments *tg»inft 

upon the value of com, and the quantity that an acre ^^^^^ 

would produce before the time of legal memory? I 

will examine thofe modufes by thefe tefts, according to 

the beft information, which I have been able to colled* 

In the firft place, let us fee what is to be coUe&ed from 
the (tatute law ; for that is ftrid legal evidence. In the 
ftatute called AJJiza pants Esf cervijia^ 5 1 Henry 3d, 
77 years from the reign oi Richard the firft, the prices 
of bread and ale are regulated, according to the prices 
of corn. It begins by providing, that when a quarter of 
wheat is fold for 1 2 pence, bread (ball weigh fo much ; 
when for 1 8 pence, fo much ; and fo on by gradations of 
6 pence, till it comes up to 2ox. the quarter. This, 
though it is coniidered to be a ftatute, and has the force 
of a ftatute, feems to be only an exemplification of ordi* 
nances, made by the Kings of England before Henry the 
third's time ; becaufe it begins, ^' The King to all to 
" whom thefe prefents (hall come greeting. We have 
*' feen ordinances of the affize of bread and ale, and of 
*^ the making of money and meafures made in the times 
** of our progenitors fometime Kings of England^ in 
" thefe words,v When a quarter of wheat,*' &c. : and the 
conclufion is ; ** Forafmuch as in our parliament holden 
" at Wejlminjier in the firft year of our reign, we have 
" granted that all good ftatutes and ordinances, made in 
^ the times of our progenitors aforefaid^ and not re- 
^* voked, fliall be ftill held ; we have caufed at the 
*' requeft of the -bakers of our town of Coventry^ that 
*' the ordinances aforefaid, by tenor of thefe prefents, 
** (hall be exemplified." The ordinances here exempli- 
fied were made at different periods antecedent to Henry 
the third's time ; and comprehending without doubt the 
reign of Richard the firft and his predeceflbrs, as Richard 
the firft died only 17 years before Henry the third began 

3 his 
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i8iV. ^^s i^ign f fo carrying it beyond the time of legal me- 
\m -.-i.^ii mory. The ftatute book goes no further back, than 

mf lUift" Henry the third. . The inference fairly to be drawn from 
thofe ordinances, is that the price of wheat had flu&u- 
ated during thofe reigns from i2d. a quarter to 20s. 
becaufe the fcale of affize begins at one fhilling aiid goes 
on as high as 20s. 

I have alfo looked into Fleetwood's Chronicon Precio/um^ 
and I am confix^med in my idea of this fiuAuation by that 
book, for he fays in 1043 C ^4^ years before Richard the 
firft's reign) com was fo dear, as no one ever remem« 
bered it ^ inafmuch as a fefter of wheat wa$ fold for 
60 pence, and he fays a fefter or fextarius was what we 
now call a quarter of wheat, containing 8J>u(hels: he 
cites many authorities, and at laft he concludes in theTe 
words, ^^ I fet down the price of a quarter of wheat in 
" 1043, at 60 pence (/)." In 1 1 25, which was 64 years 
before Richard the firft's time, Fleetwood fays, a quarter 
of wheat was at one pound, there was fo great a famine: 
but two other authors of the fame year, fay it was fold 
for 6 fhillings : and one of them fays it was the deareft 
year ever known in England. In 1196 (which was in 
Richard the firft's reign) there was fo great a fcarcity of 
com, that at Salijbury zfema (that is a quarter) fold at 
13J. 4^/.; and in 1197 it was fold at \%s. Sd.(u). la 
1 202 (3 years after Richard the firft died) there was fo 
great a fcarcity, that a quarter of wheat fold for more 
than I2i., and in 1205 at the fame price: Mr. Staute 
fays, the ground was fo hard it could not be tilled, and 
that wheat was fold at a mark the quarter, which be fays 
in Henry the fecond^s days had ufually been at one fhilling: 
I think he was miftaken in that, I think it never was in 
Henry the fecond's time fo low as a (hilling. In 1 223 
wheat fold at 1 21. a quarter ; in 1237 it came down to 
3/. 4d. ; and in 1246 it was fo dear as i6s. ; in 1247 it 

(OP- 54. (OP-57- 
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was 13J. 4^/; and in 1257 ^^ ^"^ ^'- 4^* ^ quaiter(Ti;) ; i8iz. 
and fo at different prices bringing it dovm to later pe- 
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riods. And in the 25th of Edward the third, 0350) a^init 
there is a ftatute regulating the wages of fervants, ui 
which it is direded, that mafters may pay their fervants, 
either in money or wheat, at their ele&ion ; reckoning 
the wheat at lo^. a buihel, that is 6s. id. a quarter : and 
m 1436 the ftatute of the 15th of Henry the 6th, chap. 2* 
eiia£ts that when com was at a fmall price, viz. wheat at 
6u 8(/. and barley at y. the quarter, then it may be 
carried forth of the realm without a licence. All thefe 
mftances prove how very unfettled the prices of com were 
m thofe ancient reigns, and how very^much they fludu- 
ated. Before the reign of Richard the firft, wheat was 
5/. and 6s. a quarter, and accordmg to one hiftorian, it 
got up to a pound a quarter ; in his reign it was 1 3/. 4d* 
and 1 8i. 8^. a quarter j and three years after his death 
12/. ^ 

Having, with a tolerable degree of accuracy, afceitained 
the value of a quarter of wheat, before the time of legal 
memory; the next queftion is how many quarters o^ 
wheat an ^cre will produce ; I believe from 3 to 5 quar- 
ters ; but taking 4 quarters as an average ; and fuppofing 
the compofition to be made, when wheat was at 5/. a 
quarter, the value would be 4 times 5, which would be 
20s. i the tenth of which would be as.} then where 
b the improbability of a modus being made of 2j. an acre 
on enclofed land and is. 6d. on the open field land ? 
And yet $he Court of Exchequer^ in Gale v. Carpenteri 
determined it to be rank : the farmer would have the 
advantage, for he would have the ftraw into the bargain. 
I am afraid the Barons, ^ho determined that cafe, in 
their eagemefs to fubvert modufes, looked only at one 
fide of the queftion. Suppofing the compofition made^ 
when wheat wa$ at fome of the higher gradations of 

(«r) P. 52. 
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i8i t* price, upon the fcale of the q/^za panis; fappofe it to be 
^ ■ ^ at I OS. a quarter and 4 quarters from an acre, that 

ggainft woiijd be 40i., the tithe of which would be /^.per acre 
at the lead ; but I thmk more, confidering the value of 
the ftraw, and, perhaps, a further improvement of the 
land, or advance in the price of the commodity ; even 
without taking into coniideration any benevolence to- 
wards the church. 

With refpeft to hay tithe, we have no ftatute, by 
which we can fix the price of hay : nor can I trace the 
price of it further back than 1 445 ; according to Fleet- 
woody hay by the load was 3^. 6\d. in 1445CX); this I 
think was a low price, becaufe wheat in that year was 
4s. 6d. a quarter, and oats 2s. : fo that it was much lower 
than it had been before Richard the Firft's time ; then 
may we not conclude that hay at this time, 1445, was 
much lower than in antecedent reigns; however in 
1445 hay was 3^. 6jrf. ; in 1475 * ^^^^ of hay was 
6 J. %d.\ in 1493 8 J. a,d. Mr. Stowe fays, hay was ufually 
51., but now it was los. or 12s. ; in 1505 a load of hay 
was 6s. \ in 1510 9^. ; in 1560 a load of old hay was 
T2S. 6d.j new hay 6s. id. ; in 1561 a load of hay was 
1 3/. 4<i (^). Suppofing the price of hay to be fo high 
before the time of Richard the Firft, as in 1 505, and we 
have no reafon to think it was not, (in Pole v. Gardiner 
it is faid that in ancient " times meadow lands were of 
much greater value, than in later times; 2s* au acre 
would be a moderate modus j but taking the price of a 
k)ad of hay at the loweft, 3J. 6{d. per load, an acre of 
good meadow land will produce two tons of hay, that 
would make four loads ; and I have no doubt it would 
in this very place, near Doncajier ; fuppofing the land- 
holder had reckoned upon four loads of hay that would 
amount to \^. 2d. \ the tenth of which would be is. ^d.^ 
would not any man think, he had made a good bargain 

(*) P. 87. t^) P. 97, 
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at or. an acre, to be rid of the trouble of fetting out 
tithe, and cohfidering the benefit of the manure and 
future improvements. If you take it at the higher rates 'mg^ntt 
of 6s. and 91. and i u* 6d. a load, and we have no evi- ^^^^^ 
dence to the contrary, he would have a good bargain 
mdeed at 2s. an acre : then who can confcientiouily fay, ' 
that from the intrinfic evidence a modus of is. for the 
tithe of the produce of hay, from an acre of land, might 
not have a legal origin ? I think it might, and I wifh any 
ooe, who thinks the contrary, would ftate fome data 
upon which he goes. 

Bate V. Hodges (z) has been cited, in which cafe it is 
faid to have been admitted, that is. for tithe hay was 
too rank ; it is clear that thofe, who fo faid, or fo ad- 
mitted, knew nothing of the fubje£l, they were fpeaking 
upon ; but made an ignorant guefs of fomething, they 
were not at all acquainted with. I have not the leaft 
doubt, but that meadow land grew as much hay, before 
the time of Richard the Firft, as it has fince ; and that 
m many parts, and particularly in the rich meadows near 
Boncajier^ an acre of land produces from three to four 
loads of hay or thereabouts ; that before the time of 
Richard the Firft hay fold at 6i. a load, and that 
is a fufficient ground to fupport a modus of %s. an 
acre for hay ; but if you allow for benevolence to the 
church, there cannot be the leafl doubt about it. To 
calculate modufes upon the pecuniary rents, referved for 
lands in ancient times, is very fallacious indeed ; the 
pecuniary rents were very fmall, but the render of fpe- 
ci6c produce, as corn, cattle, poultry, &c. and in per- 
fonal fervicesj was great; to calculate the rent ai; 
any time is extremely erroneous, and upon this error 
many cafes of ranknefs, I dare fay, have proceeded : it 
has been concluded, that becaufe the modus exceeded 
the rent, it was rank ; that was Mr. Jujlice Pofwell^s idea, 

(s) a Gw. 645. Buob. 125. 
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and this arifes from not confidering what tithes are} 
HiATOK tithes are a tenth of the whole produce of the iandi 
againft without making any deduction ; if. the tenant is to pay 
rent equal to the whole produce of the land, how is he 
to pay the expence of managing the farm, and to pay 
all forts of taxes, and to maintain his family? it has 
been reckoned, that a £arm ought to produce three rents, 
one to the landlord, one for the expences of cultivation, 
and one for the fupport of the tenant and his family ; 
that may be calculated too high, but at leaft it ought to be 
two rents ; upon fuch a calculation it has become a ge* 
neral rule that a 5th, not a 10th, of arable land is al- 
lowed, in lieu of tithes. 

It has been urged, that a jury cannot form a better 
judgment, than the Court, and that a jury is a tribunal 
totally incompetent ; 1 am of a differejat opinion ; I think 
it is not only a conftitutional tribunal, but that, with 
the afliftance of a learned Judge, and with the advantage 
of vivd voce examination, a jury are more competent 
to decide the fad, than this Court, upon depofidons, 
which are mod imperfe&Iy taken. I am, therefore, 
of opinion, th^t an iffue fhould be direded to try all 
thefe modufes. 

GKAHAMyBaron. My Brother Wood has already (bted 
the queftions, that arife in this cafe, and I fhM not 
touch at all upon the operation of this diftrid modus, 
as it is called ; becaufe, if I am right in conceiving a 
modus of 1 8 pence to be too large, that payment ap- 
plies to the diflrid, which embraces that queftion ; and, 
therefore, if that modus is not good, the exteniion of 
it will of courfe ^1 ; on the other hand, if the modus 
is held to be a fit fubjed for inquiry before a jury, that 
queftion will be open upon fuch an inquiry. Upon the 
fubjed, therefore, of thefe modufes, taking thofe of 
two (hillings and eighteen pence an acre, where the 
payments are comparatively large, and are loft in anti* 
quity, I am aware, that great Judges have differed with 
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refpe£l to afcertainlng the relative value of money ; but 
it has always ftruck me to be below the gravity of a 
Court of Jurtice, where the matter is too hard for their agiinV* 
own confciences, to fend it to a jury, to fee how they <^o^"' 
can better difpofe of it. 

Now the queftion of this day muft be to know, in 
the firft place, how far the Judges have gone ; and how 
iar they ought to go : no man I think can contend, that 
the queftion of ranknefs no longer exifts ; there muft 
be fome Hmit, beyond whidh the Court cannot go ; « 
which limit muft be, where there is no room left for 
rational conjedure ; and my argument will be to ihew^ 
that the prefent payments are of that nature : for that 
they exceed all other modufes, that have been eftablifhed, 
muft be admitted. Now in order to do this, I muft look 
with fome particularity at the cafes my Brother Wood 
has mentioned. But I cannot help faying, when I aflfume 
the h(k that ranknefs is ftill a fubfifting doctrine of a 
Court of Equity, that I cannot think it was a doftrine 
firft invented by Chief Baron Ward, it is impoffible to 
fuppofe, if Chief Baron Ward was the firft perfon, 
who introduced a queftion of this fort, that it could 
have been taken up by as great Judges as ever fat in this 
country. But even be it, that he had ufed that ex* 
preffion for the fii'ft time, the queftion is, was it a novel 
queftion in Courts of Equity, that a modus was too high 
to be valid ? 

I own it does appear to me, that that cafe in 1 6^2 
was a very extraordinary cafe, and I am perfeftly at 
a lofs to conceive how, in the cafe of Chapman v. 
Smithy when Lord Hardwicke direfted fo many in- 
quiries to be made, in order to ground his decree, a 
modus of i/« td. for lands in the very diftrid, to which 
the modus before him related, namely the diftrift of 
Romney Marjh^ where the parfon himfelf had fued for 
the eftablifhment of 1/. %d. an acre, could have efcaped 
attendon ; it does ftrike me that there muft hate been 

Y fome- 






Cmu« 



314 CASES IN THE £l:CH£QU£IL 

181 1. fomething in that authority^ that watf intrinfically defect 
^ '^' -^ tive ; becaufe, if it is confidered as a deteitnined cafe. 

ftgminft that a modus of i/. %d. had been eftablifliedy it ftrika 
me as a very odd thmg that Lord Hardwicke, with all 
the inquiries he dire&ed, fliould have overlooked it ; it 
therefore feems to me, that that cafe did want authority 
at that time of day ; it feems to have been a cafe of that 
fort, where the reftor miftaking his rights, the pa- 
riihioners fek themTelves difpofed to let him go on ixdtfa 
the miftake } and therefore, that dtiier there was feme 
coUufion upon that occafion ; or that the parfon was in 
an error, which it was not to the intereft of the occa« 
piers of the land to fedify {aj. In this cafe of Chapman. 
V. Sndth [)i) a modus of 9J, per acre for marfli land, 
except when fown with com or planted with hops, was 
not determined without trial ; but it turned out that it 
was in faft a ftrong cafe, with refpeft to hops, bdng 
plants of a modem introdu&ion, which gave it the air 
of a modem compofition; and Lord Hardwicxi 
felt the force of the argument arifing from the cohei^ 
parative value of money, becaufe 9^. an acre, according 
to my idea, could not ftand that criterion; and he in- 
troduces the diftindion that has been fince adopted, but 
which I cannot fay I feel very much, between a modus 
for the land, or a farm modus, and a modus for a fp^ 
cific thing } but Lord Hardwicke, in following this 
diftin£Uon of a farm modus and a modus for a fpeclfic 
thing, confiders it as a mere matter of fad proper for a 
jury. Now it is pretty clear, that at this time of day, 

{a) It IS obfervable in this cafir of Smmnck v. Hlg^fin^ that 
lio cossfcl sppetred for the defendtuit, which much corrob o rstet 
/ what Mr. Baron Ga Alt AM beie lays of that cafe : But this obfismtioft 
will not apply to the cafes referred to in note (9)9 p. 500. From oone 
of thele cafea having been noticed by Loao HAaowiCKS in his 
judgment in the cafe of Cbt^tm t. Smthf it is probabk that the 
inqairies upon that occafion did not extend beyond the Coart of 
Chancery, and the manufcripu of Lor J CUef Barm Waed. 

(3JsGw.847. sVef.50(. 
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Lord Hahdwicke had not arrived at that clear and ig^ ^^ 

found conclufion, which all the Courts have fince come c ■->" ■J 

to ; in that inftance he grounds himfelf particularly upon a^i^flT 

the cafe of Giffard v. Webb : But in Bijhop v. Cbichefter^ ^•*'*** 

in which cafe the fame modus was fet up. Lord ThCr- 

LOW (and no perfon perhaps had more confidered the 

fubjed than he had) faid ) *' that the ranknefe of a modus 

<* depended upon the hiftory of money, and certainly 

^ was in itfelf a quellion of faft, &nd not of law ; but 

*^ that although it were a queftion of faft it was a 

** queftion which the Court had often decided ; that this 

** modus was notorioufly rank ; and if fo, there was no 

f^ reilbn why a Court of Equity fliould dired an ifiue 

•• to try a faS, of which it was perfeftly fatisiied (r)/ * 

When the cafe of AJkew v. Greenhill came before this 

Court, we were preiTed with contradidory authorities^ 

and we thought it better to dire& an iflue \ but I own 

the refult of that was not fatisfaflory to me ; and wheii 

the caufe came on, the learned Judge, who tried it, Mr. 

Barm Suttok, put it very ftrongly to the jury, that 

it exceeded the fcope of all probability, and even was 

next to. impoffible, that the price of a lamb (hould be 

at that dme of dsry 2/. 6^«, and accordingly he left the 

jury with this very ftrong direffion ; and they adopted 

his opinion, finding a verdid for the defendant ; upoii 

that occafion^ there was afterwards an application to this 

Court for a new trial, upon the ground, that the learned 

Judge, in his diredion to the jury, had declared his 

opinion much too decifively, and had left no exercife of 

judgment to the jury ; the Court however refufed a 

new trial, and held that the Judge had hot exceeded his 

provmce : now when I find that, in a cafe of thi^ fort, 

the only eflFed: of fending the queftion to be tridd by a 

jury, is that the Judge fhould moft authoritatively flate 

what the law is upon the fubjed, that the thing is not 

only without the verge of probability, but even of pof- 

(«) 4GW. 1320. 
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x8ii. fibility } it is ftrange to fend that to a jury, which is no 

^ "^'^ ^ queftion at all for a jury : When one confiders the ex* 

againft pence of fending tbefe queftions to a jury, if the Court 

^°*' has a diftind opinion of its own, it is bound to do that, 

which it ha$ a right to do, to deliver that opinion ; and 

not only have the Court a cpnftitutional power to decide 

it in the firft inftance; but the parties have a right to alk 

for the opinion of the Court« . 

The fame modus came before the Court of Cpmnm 
Pleas J in the cafe of Pyke v. Bawling (d\ upon a cafe 
dire&ed by Lord CHANCEiiLOR Bathurst; buthe» 
though undoubtedly ^ man of great learnings and very 
great experience, had precluded the queftion, by the 
manner in which he fent it : and the certificate of the 
Judges of the Court of Common Pleas is decifive to (hew, 
that that Court confidered itfelf as concluded upon the 
queftion of ranknefs ; for undoubtedly the queftion of 
ranknefs is, and can only be, ufed to ihew, that the 
payment is not immemorial. 

All thefe cafes agree that ranknefs is a queftion of 
fad, ; but that it is not therefore exclufively the province 
of a jury, efpecially where all this is to be left to die 
hazard of conjedure, and that conjedure, attended with 
a lefs accurate knowledge of the premifes, from which 
the conclufion is to be drawn. I agree moft cordiallj 
with my Brother Wood, that where any thing is to be 
expeded from parol evidence, where any thing is to be 
expeded from trying the credit of witneffes, of which 
we cannot judge, or where any thing is to be expeded 
from local peculiarides, of which perhaps we cannot 
here judge ; moft unqueflionably in every cafe of that 
fort, this Court would be induced to fay, let this cafe 
have thofe lights thrown upon it, which evidence before 
a jury may throw upon the queftion ; but I would afk 
what circumftances are there upon the prefent occaiion, 

{J) 3 Gw. I i6t. 2 Bl. Rep. 1257. 
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that fliould indme us to fend it to a jury ? The queftion iSi i. 

ftands purely upon the value and lai^enefs of the fums ; '-"'-■■ ■«*' 

there is indeed the poffible circumftance of the local *s>inft 

value, from the excellence of thefe meadows ; but in my 

argument, I .would make every poflSble allowance for 

that, and the Court may make every allowance for that, 

with a view to judge of the ranknefs or non-ranknefs of 

the modus ; becaufe if the modufes were not in their 

own nature fuch, as^ with reference to the time, when 

they were fuppofed to have taken place, to exceed, I 

had almoft faid, every poffible value, that the bed paf- 

tore land in this country would produce, that would be 

a reafon for fending them to a jury. 

It appears from almoft every decree in this Court, 
clearly the province of the Court to determine originally 
upon matters of h& ; the Court does it in almoft every 
inftance ; there is not a cafe, that comes before it, in 
which this Court muft not look to fee what are the fafts 
of the cafe, before they can look at the Equity that 
arifes out of them ; and in all the numerous cafes, that 
have come before this Court, there is fcarcely one de- 
cree in a hundred, which is not founded upon the de« 
tennination of the fa&s, by the Court, without fending 
them to a jury* The only queftion is this, can the Court 
be latisfied about the fads ? for if the Court be fatisfied 
about the faft, that is all the Court is bound to look to ; 
the Court fends a cafe to a jury, merely for its own in- 
formation, and to fatisfy its own confcience. And my 
Brother Wood has quoted that, which I mean very 
mu«h to rely upon ; The Court of Common Pleas in 
Pyke V. Dowling fay ; Courts of Equity are Judges both 
of the h&s and the law, and may certainly over-rule a 
modus, where they fee that the internal evidence againft 
the poffibility of its immemorial exiftence is fo ftrong, 
that it would be nugatory or oppreffive to fend it to be 
tried by. a jury; and Mr. Juftice Blagkstonx alfo 
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igii. cites cafes, which ftril^es me as bearing very ftrong upon 
t» i -^i— j i i J the prefent. 

a^nft I thinly at was in the cafe of P$U v« Gardner (€\ tbat 

(^.«9Kf- ' the counlel in the argument, for the firft lime, in the 
Houfe of Lords, introduced t^be fqggeftiop, that the 
owner of the land might in ancient times, from {hous 
inotives, have made a boieficial bargain for the deigy. 
And in the cafe of Atkim v. L^d Wilkugbby de Brdce (f) 
jpay Lord Chief Baron did give a fandion to the arga« 
Qient undoubtedly, and fuppofed it to be juftly applicable 
to all cafes of this fort ; but that would deftroy the 
diftincHon, which this Court has always been anxious 
to preferve, between modufes and compofitions real 
,^iBd it feems to me to be out of the courfe of human 
CnyeJaftions, to fufmofe that the occupiers of laods 
liquid, inftead of a good bargain, fet about makisg 
i^aritable donations ; becaufe one cannot but concetTe^ 
that a charitiible donation of that fort, would at lead 
)utve the motive with it, aod th^ character due to a 
charitable dopatbn; there is always in thofe cafes aa 
pitenution mixed with it ; and it does feem Ibwge to 
give it the air of a liegal right, which would have the 
eSeft pf defeating ev^ trace of its original coopo* 
iltion : 2p^4 therefore, it does feem to me, to be ft|fab> 
ifig the thipg very much I and I venture to fay, that it 
is not a fafe and a fure ground : for notwithftandiog the 
confidence, whicii Judges, ea^prefs in the opinions Af a 
jury, becaufe very few indeed have been the occafioos, 
pn which ;hey have been able to perqeive in juries a re? 
Ividance to receive from the Judge any inftruftions, he 
can give them i yet in every cafe of this fort, in caCes 
of payments having fubfifted for a very long time, and 
in which every man feels a great hard(h^ I do lay, not- 
ivithftanding the high opimon I entertain for the decifioQ 
el y^^^ that upon occaficms of this defcripticA, i 

(#] ftGw.601. zBr.P.C.sx4. 
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thmk no parfon could be jx^bly fafe m the hands of a 1811. 
jury, who afe to be told ; here is a payment of two 
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(Idlings^ which has fubfifted 150 years, and when it n«iBii 
arofe, you may prefume a bounty was intended : for in 
foch a cafe as. an acre will ftand, and iojs^ an acre will 
ftand. It dierefore ftrikes me that this is not a &ir 
ground to proceed upon. Tou are to confider, was 
this a fair bargain ; cab you in your confcience lay, you 
believe the payments of as. an acre, at the period to 
which thefe fads refer, were made in the view of a fair 
bargain ? I think that is always the true queftion, ad- 
drefled in the firft inftance to the Court, and I by, with- 
out fear of contradidion, this Court has unqueftionably 
not only the power of deciding upon the queftion of 
bSt^ as to this foit of ranknefs ; bat I fay it is a duty 
impofed upon the confcience of the Court to give the 
party the benefit of that opinion, without fending him to 
a jury, who may be blinded by fome wild conje&ure, 
which cannot reft upon any foundation. In the cafe of 
0*Conmr v. Cooke (g\ which was a n^odus of 20/. a-year 
for all the tithes of 400 acre§ of land, and, therefore, 
confiderably lower than the prefent modufes, yet we 
know that Lord Eldom felt a great deal of reludance 
lo do what he did upon that occafion ; and he fent it to 
a jury, becaufe there might be intervening circum* 
ft^ces, where explanation was requifite to be given, 
and many local drcumftances, that might tend to throw 
Ught upon the fubjed. In all fuch cafes the Court 
&y8, let every light be thrown upon them that is pof« 
fible : but when a dry queftion is prefented to the Court 
for their judgment, I have never felt an argument yet 
to convince me, that we are to give up the privilege of 
our better judgments, in order to fend it to a jury, who 
are much lefs capable of judging than we are with the 
CoUedive affiftance of the Court. It is true we have 

it) 6 Vef. 665, 
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1811. the power* if the jury do wrong* to grant a new trial; 
if they run aftray upon fome conjedures of their own* 



Hkaton 



aRainii the Court may fay we will fend it to a new trial* toties 
quotiesy till the jury come to the conclufion* that we think 
is the right one : but perhaps the confequence would be* 
that the parties would fpend the remainder of their days 
in gaol. 

Though I cannot touch the modu$ of one (hilling* it 
18 not that I do not feel* that my argument will touch 
the one {hilling, as well as the other modufes* but I am 
precluded from going into that, from its having been fo 
governed. Yet thefe are ftrong grounds for a Judge to 
iay* hitherto you have gone* but you (hall go no further ; 
th^re muft be fome limitation* and now is the time for 
that limitation. Can you go to 41.* or where are you 
to ilop ? That we are to flop fomewhere is clear* or 
«lfe we do mofl: unqueftionably confound that well* 
known diftinftion between a modus decimandi and a com-i 
pofition real* which are very different things. 

Another* and undoubtedly the main ground of my 
reafoning* is that which my Brother Wood has been 
extremely accurate in diff<;ding ; and he will forgive mc* 
when upon the fubjed of value by reference to thefe an^ 
cient documents, for faying that he is miftaken* when he 
calciflates upon one-tenth of the value paid at that time ; 
the redtor is not entitled to the tenth of the hay* he is not 
entitled to the making of it* the thatching it* the cutdng 
it and carrying it to market* and all thofe fort of things ; 
I fhould be difpofed to fay that even according to thofe 
calculations* they would have been vaflly beyond the 
footing of a fair bargaih : but I do not mean to go into 
it fo particularly. I go no further back than the 5th 
and 6th of Edward the Sixth* chapter 14. feck. 13.* by 
way of general illuftration of what was the ordinary 
value of a quarter pf wheat* at that time of day ; with 
refped to the ancient documents alluded to* we cannot 
but fup|K>fe that diai> extending the fi;^e ^m one 
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ihilling to twaity, was to embrace all thofe peculiar 
drcOmftances, which did undoubtedly take place in hkat»n 
thofe periods, not only fix)m the revolutions in the Hf*i«ft 
country, but from the voyages to the Holy Land ; and 
It is alfo perfectly known that a year did occur, in which* 
there was nearly a famine in the land ; bat you are to 
look at the fair and average price ; and it appears to 
me to be an extremely plain refult from this ftatute, 
that a quarter of wheat at that time of day rarely ex- 
ceeded 6s. Sd. 

It is undoubtedly upon thefe grounds, that I do pro- 
fefs fome degree of confidence in the opinion I have 
formed ; but it is not upon that conclufion alone, but 
upon what the Court have done. The cafe of Cbafman 
y. Smith no man can read, without feeing that Lord 
Hard WIG KE was draining his own ingenuity. The 
cafes that have been decided, upon the fubjett of rank- 
nefs, of 2x. and \s. 6d. even for com, have never been 
quarrelled with, or ever difputed ; they have been 
acquiefced in and acknowledged by the Courts in fub-- 
fequent times. So therefore the cafes (land, and I have 
no difficulty in faying there mud have been fomething' 
radically wrong about it, that a man (bould be filing a 
bill for a modus of is. ad. for the tithe which was worth 
to him at lead lox., and this druck me as an extraordi- 
nary thing ; but except that cafe, there is not one fmgle 
eafe, which has carried it above is. per acre for hay only, 
the land dill remaining liable to the tithe of wool, of 
lamb, and every other praedial tithe, and liable likewife 
to an agidment tithe. 

Mac DONALD, Chief Baron. I Ihall for many reafons 
date the grounds of my opinion very fhortly. My Bro- 
ther Wood has dated the o^e fo confpicuoufly, that I 
ihall confider the &£ts of the cafe, and all the circum- 
dances belonging to it, as perfectly familiar to every one. 
I take the Ihort quefUon to be this, whether there be 
any perig4 between the ibUiiDg, wfai(h has beoi abready 
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i8ii« eftdstUihed, and which I ftall fpcak to prefisndy, and a 
fum amounting to the value of the thing at the end of 
the i2th century? Now it feems to me, zkfsx the 
ftruggle that has taken place in this Court, and in the 
Court of Chancery, labouring with the greateft inge* 
nuity to get at the poffibility of one {hilling, bemg pay- 
ayable as a nwdus dedmandi for a part of the produce of 
an acre of land, (for the hay is no more,) to go 50 per 
cenL beyond that in one inftance, and loo per cent, in 
another, would be going too £ur; zfid that therefore 
the Court ezerdfes its jurifdi&ioa very properly, in 
flopping where they do. 

In the cafe of Pole v. Gafiiner (b)^ this Court hdd 
that X 2^. an acre for meadow land, and %d. for high 
meadow were bad modufes ; and though the Hoiife of 
Loords reverfed the decree, they nevecth^ets forbore to 
give the cofts ; I might draw this condufion from that, 
namely, that they thought it a queftion of very great 
dijficulty, and one which the parties were warranted in 
bringing before thdr Lordfhips. In the cafe of WM 
¥• Giffard(i\ the ^d. a lamb was held good in this 
Court, and afterwards affirmed in the Houfe of Lords ; 
but Lord Chancsli^or Trurlow ventured to give a 
diflPerent opinion, I dare fay ezpeding, that a dedfion 
of the Lords would be taken a fecond time upon it. In 
Baie v. Hodges (ift), one fiiiUmg for hay and all fmali 
tithes except hops, was held good ; but that was de- 
cided after very c<nifiderable fluftuation of opinion, and 
the opinion was qualified at laft with a fpedes of pro- 
teft againf): this being a proper modus. in the cafe of^ 
^y alone. In Chapman v. Smith (J)^ Lord Hard- 
wicke's mind was greatly agitated, though the modus 
there fet up was only 91/. for the tithe of hay and pat 

{h) 2 Gw.6ou X Br. P^C 214. 
(i) aGw.708. 4Br. r.C. ^iSf 
(i) 2 Sw. 645. Banb. la;. 
(/) 3GW.847. tydLio6>^ 
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ture^ and ail fmall citheB* except flax, hemp, and hope : iSu, 
in that cafe he fent for^ and had the benefit of the notes ^^^^^ "^ 
of Lord Cbkf Baron Ward ; and it is obfervable, that n^^na 
he refted upon two of the cafes I have ah^dy men* 
tionedt from which it is clear, that he did not this^L thofe 
caJes were little to be regarded. The cafe of Pyke r. 
Bowling («) is the next, and I have been informed by 
a perfon, who attended very much in the Court of 
Chancery^ that when that cafe was fent from the Court 
of Cbanceryj worded as it was, to the Court of Common 
Pleas^ there was rather a kind of fmile in Wofininjlof^ 
hail ; becaufe the queftion fumiflied its own anfwer un- 
avoidably. In Markham v. Huxley (»), it was one 
ihilKng for a day s math ; that was alfo fupported, the 
day's math or half the Cheihire acre being 80 rods of 
64 fquare yards each, which anfwered to one (hilling for 
rather more than an Englifli acre. In the cafe of Gale 
V. Carpenter (0), we find the firft inftance of an attempt 
to fet up two (hillings ; but that was not, as in the prefent 
cafe, for hay alone, but it was for a commodity infinitely . 
more valuable, for all gr»n from enclofed lands, and 
18JL for common field lands, and the decree againft thofe 
modufes was acquiefced in without appeal. In the cafe 
of (y Connor v. Cooke (^), it is clear that Lorb Eldon, Iq 
his own private judgment, confidered a modus of one 
(hilling as a monftrous payment ; but that he could not 
go againft what had been done fo frequently by the 
Court, and therefore felt himCelf compelled to fend the 
one (hilling tp an ifiiie* 

Now finding no refting place whatever beyond this 
ihilling, I cannot think myfelf warranted, after (b much 
difficulty on the part of Lord Hardwickb, and after 
fo much difficulty on the part of a fucceffion of Judges 
in cafi^ of one fliilling, to add to it in one cafe 50 /ir 

(m) 3 Gw. 1166. 2 Bl. Rep. iis'h (1] ^ Ow. 1499, 

(o)3Gw.945. (^J '6 Vet 665. 
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cent, and m the other 100 per cent, when the poffibi% 
of gd. and a (hilling, have been doubted by the greateft 
lawyers. Thefe therefore are the reafons which fatisfy 
me, that thefe two modafes ought not to go to a jury. 
Would to God that this, or fome fuch cafe might go to 
the Houfe of Lords, and then we fliall learn where we 
are to flop, if they will vouchfafe to tell us. For the 
prefent I mean to flop, till I am better informed, at 
thofe limits to which the Court of Exchequer and the 
Court of Chancery )\^VQ hitherto arrived, not without 
great difficulty and great doubtsi 

I have confulted with my Brother Thomson upon 
the fubjedi, and he is of the lame opimon. 



DectfiAer iSth, 
Z9th and aoih, 
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Bennett v. Neale and Others. 

nPHIS was a bill for tithes, filed by the reftor of the 
parifli of Skeffington^ in the county of Leicefter, and 
the defendants by their anfwer claimed to be exempted 
from the payment of all manner of tithes, arifing from 
the lands in queftion (about 700 acres), fave and except 
a certain modus, or ancient compofition, or rate, or cuf- 
tomary payment of 40/. per annunij payable half-yearly 
at Lady-day and Alicbaelmas-day old ftyle. 

For the defendants it was contended, that the notice 
given in this cafe to difiblve the compofition, fuppofing 
it to be a mere temporary payment, was infuufficient, 
being to determine the compofition ^* at and from the 
** fljth day of March^ when your year therein will 
«^ expire;'' and it was infifted upon, that tbey were 
entitled Xb take the objedion now, having in their 
anfwer ftated, that they could not be affe£ted by the 
notice in any way, which gave the plauntiff to underftand 

that 
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that they intended to objefk to the notice in every pof- iRh. 
fible way ; and that they might make that objedion, ^ bennrt ^ 
however inconfiftent with the reft of the anfwer, wavS againfi 
clear from the cafes of Adams v, IValler (tf), and BiJJoop ami oihcn. 
V. Cbicbejier {bl). 

Macdonald, Chief Baron* By the plaintiff's pro- 
ceeding afterwards, it is impoflible that he could be 
aware of your intending to objed to the infufficiency of 
his notice. The queftion then is, whether the Court 
will admit of an ambiguous notice of your- intention. 
Now fuch an equivocal ezpreiEon, as that in the ailfwer, 
cannot be confidered as a fufficiently clear intimation to 
the plaintiff, that the defendants intended to rely on the 
infufficiency of the notice. 

The obje&ion was over-ruled. 

On the part of the plaintiff, a bill filed by a former The anfwer to 
reftor, and the anfwer to it, were read ; but upon at- ^^wcd t" b? 
tempting to . read a crofs bill and anfwer, between the '"**• ?^•"^'? .„ 

, , , . t 1 ^'^^ original bill 

fame parties, it was objeded that the anfwer could not and anfwer was 
be admitted, being evidence, for the party, by the party [ng blerno*"^ 

Wnifelf. SlS^rnr'* 

,For the plaintiff it was urged, that this might be taken croO-biUaod 

as part of the proceedmgs in the former caufe. 

Thomson, Baron. When iffue is joined, or any 
decree is made, you take the bill and anfwer as intro- 
ductory to, and explanatory of the decree ; but here it 
does not appear that any thing was done upon the crofs 
bill and anfwer. 

The obje&ion was allowed. 

The Solicitor^General^ Dallas^ and Dowdfwell for the 
plaintiff. The payment of 40/. per annum for 700 
acres of land would amount to much more than ix. per 
acre; the Court therefore, notwithftanding the conti- 
nuity of payment, would be bound to decree an ac- 
count, becaufe of the ranknefs of the modus attempted 

(a) 3 pw. iao4. « {h) 4 Gw« 13 16. 
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,8ii. to be eftablifhed. But independently of tbis^ wefheW 
i- ■"> ^^ "> by documentary evidence, that long fin^ the time of 
^aplnft^ legal memory, the value of the whole livmg did not 
•nd otji^ amount to half that fum. In the taxation of Pope 
Nicholas It was valued only at 13/. Ox. %d. In the 
ecclefiaftical furvey, in the year 1344* at 20 marks : and 
in the ecclefiaftical furvey, und^r the a£t of Henry the 
Eighth, in the year 1526, at 12L ly* gd*; and no 
argument can be drawn in favour of the modus, from con- 
ftant payment, as the prefumption that might arife from 
that, even if admiifible, would avail nothing here, where 
It 18 rebutted by thefe documents. But the plaintiflF's 
cafe does not reft bere, for that this is no valid modus 
is put out of all doubt by the proceedings in a caufe in. 
this Court, in the year 1715, upon a UU filed by Bname 
the then redor, and a confiderabie land-owner in the 
parifli, againft R. Beame{c\ for the tithe of Grange 
Wood; who in his anfwer fet up the payment of lo/. as 
the fourth part of this 40/., and it was in evidence in 
that caufe that 150 years before that time, upon the 
enclofure of part of the lordfhip of Skeffingtm^ an agrees 
ment was made, between the then redor and the pro- 
prietors, that a compofition of 40/. fliould be psud in lieu 
of all tithes arifing from all the new enclofures. Under 
all thefe drcumftances, it is impoffiUe to fay that diis 
is a good modus. 

Dauneey^ Leacb^ and Heald for the ddendants. This 
is clearly either a modus, or a compofidon real ; our 
eiadence is decifive primd facie evidence of a moiix&f 
and though the amount may a little exceed ix. per acre, 
yet it is not fo very rank, that the Court will at once 
make a decree againft it, without firft direSmg an 
iffue. But it is faid, that the former fuit in this Court 
has deftroyed this modus ; if fo, it has alfo laid fuffident 
ground for prefmning a compofidon real ; in fuch cafes 

(«} 3 Woof, 37. Browo T. Beanie. 
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it is enough if the Court can fee that, from whence they 
may prefume, (hat a deed once did exift ; here» by the 
plaintiff's own evidence, the eziftence of the payment is 
fliewn prior to the reftraining ftatutes of Elizabeth ; from 
that evidence the redor and his parilhioners were clearly 
negotiating about the tithes of the lands intended to be in* 
clofed ; it is fair, therefore, to prefume, that the patron 
and ordinary confented to the agreement. Franklin v« 
Holmes (0; Sawbridge v. Benton (d), and Oxendan v. 
Skinner (e). 

(Wood, Baron. Do you not prefume an endowment 
from ufage in favour of a vicar } and why not prefume 
a compofition real from ufage againfl: him ? (/) ) 

It may perhaps be faid, that we (hall not be permitted 
to go into another defence, befides that upon the record, 
and that, upon this anfwer, we cannot now fe( up a com- 
pofition real i but this cafe comes in fad to the fame, as 
the cafes of Ekins v. Dormer (g\ and Scott v. An- 
vrici (i&). We have fet up a modus, but the plaintiff has 
rebutted that, by fliewing the payment, to be a compofi- 
don real ; under fuch drcumftances the Court cannot 
decree an account ; the plaintiff, ^therefore, mull: either 
have his 6ill difmiffed, or confent to an iffue* 
. The Solicitor-General in reply. This is a bill fimplj 
for an account of tithes, and our cafe, which is the conv- 
mon law right of the redor, is admitted by the defend- 
ants ; the onus, therefore, of proving an exemption from 
it, lies upon them } they are bound, in controverting 
this common law right, to fet out in their anfwer the 
grounds of their defence } here we are apprifed, that 
they intend to rely on an immemorial payment, and they 
muft rely upon that alone : we have (hewn, that the 
payment originated fince the time of legal memory ; and, 

{c) 3 GwiU. 1229. (</) 4 Gwfll. 1397. , (f) 4Gvtrill. 1513. 
(/) On the dodrine of prefumptioDy fee Scott t. Aire^i 3 Gwill. 
1176. per £yre» Baron. 
{f) a GwU. 80Q. i Atk« 534* (i) 3 GwiU. 1250. 
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x8ii. Py f^ <lo^g» have negatived their only claim to an ex' 
^ *>''^' "^ emption from the payment of tithes in kind, namely, 

a^amft the immemoriality of that payment. It was then argued, 
in?oibcr«- ^^at It was Competent to them to fet up a new defence, 
ari/ing out of our evidence ; but it is clear, that^ upon 
thefe pleadings, they cannot fet up a compofition real ; 
nor upon any pleadings whatfoever can they eflabliih a 
compofition real in this parifh. In the cafes cited, the 
fubftance of the defence was laid in the anfwer ; the 
amount of the modus is a matter of no confequence, the 
defence being of the fame defcription ; here the atten- 
tion of the plaintiff was only called to an immemorial 
payment ; it would be caking him by furprize to admit 
the defendants now to fet up a real compofition ; it would 
in fa£k be to introduce a new fubjefk, no where to be 
found in the anfwer. But, even if the Court could upon 
thefe pleadings enter into that queftion, dill the defend- 
ants ought 'to prove all the requifites for a compofidoa 
real ; where a money payment has not immemoriality 
attached to it, the Court has never been fatisfied with 
the mere proof of conftant payment, even though prior 
to the reftraining ftatutes : they have uniformly faid, that 
a bad modus fhould not fhelter itfelf under the cloak of 
a compofition real. 

Though modus and compofition real are in their origin 
the fame, yet the Court has always required fomething 
' more in fupport of the more modern payment^ than in 
the cafe of a modus ; and they require more than has 
been proved in this cafe : you muft either (hew the deed, 
or give pofitive proof of its former exiftence : here the 
Court are called upon to prefume it, though no traces 
whatfoever are fliewn : but Courts only prefume deeds 
to have exifted, when neceflary for the legal enjoyment 
of a right ; never, when, as in the prefent inftance, the 
legal enjoyment might have been without deed. In 
Franklin v. Holmes^ Lord Mansfield only fays, that he 
is not fatisfied^ that they canqot ptove a compofition real, 

by 
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by prefuming the deed; the do£trine of prefaaiptioi> tsit. 
was a favourite doctrine with him ; and furely a loofe ^ " -"' "^ 
note df a diilum of his cannot be oppofed to the poftcive a)><ina 
authority of Mr. Juftice Heath, and to the authority of a&d othm 
Mr. Baron Eyre in the cafe oi Hayw9od v. Nichols {t)^ 
and to the cafes of Robin/on v. Appleton (k) and Smith y. 
Goddard ; efpecially as Lord MAMSFiEi^D in Haywood y% 
NicboU faid, that he conlidered the diftindion between a 
modus and a compofition real to be fettled. The cir- 
cumftances of the cafes of Sawbridge r. Benton^ and 
Opcendon v; Skinner were Very different from the 
prefent. 

The Court this day delivered their judgment; 

Wood, Barom Thb is the cafe of a bill filed by the BiuMi 
plaintiff, as reftor of Sbeffingtony againft the defendants, 
as occupiers of land in that pariih, for an account of 
tithes ; the defendants fet up an immemorial modus of 
40/. aryear, in lieu of the tithes of the ancient enclofures^ 
containing about 700 acres ; Witneffes have Wn eza* 
mined on both fides ; and the plaintiff, in order to negap 
tive the immemoriality of the modus, has produeed evi- 
dence to prove, that this payment originated in an agree^^ 
ment between the redor and parifhioners, within the 
dme of legal memory ) and that evidence feems to carry 
the agreement back to a period, before the reitraining 
flatute of Elizabeth : upon which the defendants' coun^ 
fel contend^ that, although this evidence negatives a 
prefcriptive modus, it yet affords a ground to prefume a 
compofition real (meaning a perpetual coqipofition, made 
between the reign oi Richard the firil and the 13th of 
Elizabeth)^ and that as this appears from the plaintiff's 
own evidence, the Court ought to fend the queftion ^o 
a jury to be tried. And one general and important quef- 
tion has been argued ; and that is, whether ufage and 
continual payment alone, are not fufficient evidence to 

(f) 3 Gw. 1120. (i) 3Gw, iioi. 
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liii. be fent to a juty; and from which^they may prefume, 

^ " ' ^ that fttch a compofiiion real did exift, as the origin of 

winA fuch ufage and payment. - 
and othecs. tJpon this firft point, as well as upon foine others ; 
the ranknefs of modufes ; and the not prefummg a grant 
againft a lay impropriator from ufage and enjoyment ; it 
Is my misfortune to differ in opinion from fome dedltons 
of this Court, not from captious motives, but from a 
confciehtioos convi&ion, that thofe decifions are no( 
founded upon the true principles of Law and Juitice ; 
and therefore I Teel it my duty to endeavour to effed % 
reftoration of the law to its true conftitutional and legi* 
timate ftandard : when I fhall be told by the h%heft 
Court of Judicature in this kingdom, affifted by the other 
Judges of Weftmnjier Hall (as I fuppofe that affiftance 
would be called in), that the decifions I oppofe are right ; 
I IhaH then acquiefce and conform to them^ I have 
already given my opinion, in the cafe of the Aifvmej* 
Qeneral to the Prince of Wal^s y. Sir John St. Jlubyn and 
others, that a Court of Equity cannot try a mere legal 
title, but thisit it muft b^ tried at common law by a jury. 
'I have given my opinion in the cafe of Heatm r. Cuoh 
and others, that Courts of Equity cannot try queftioiii 
of cuftoms or prefcription, but that they muft be fent to 
be tried by a jury. And I muft here make one remaik, 
that my meaning may not be miftaken in one point, diat 
I may not be fuppofed to be contending, that Courts of 
Equity are not judges of the h&s^ as well as of the 
equity of a cafe; for I do not contend for any fuch 
thing : undoubtedly in general they are judges of the 
fa£b, upon which the equity is raifed ; they could not 
otherwife exercife their jurifdidion. My propofition was, 
and is, that there are certain branches of the law, that 
are not within the jurifdidion of Courts of Equity ; 
namely, legs^ titles, cuftoms and prefcriptions, which 
muft be tried by a jury : It is the right and privilege of 
the fubjeft to have them tried by the common lawy and 
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^r a jury ; oonfirmed to the fubjed: by the great charter 
oJF our liberties, and many fubfequent ftatutes; and 
when fuch queftions occur incidentally in a Court of 
Equity, the Court ought to tranfmit them to theiir pro- 
per tribunals for decifion, and to have thofe decifions 
returned to them to proceed upon: .In other cafies. 
Courts of Equity may, or may not, fend difputed fads 
to a jury, according as they do, or do not, find any dif- 
ficulty in determining the fa£b themfelves ; and that is 
what is properly called, fending it to a jury to inform the 
confctence of the Court : But if it is meant, that it is 
to dqmid upon the confcience of a Court of Equity, 
whether the fubjefl's legal title to his freehold, or to 
his cuftoms or prefcriptions, (hall be determined by the 
common law and a jury ; with humble deference, I fay^ 
that is not the LaV and Co^ftitution of England. 

With refped to the prefent queftion, before I proceed 
to escamine it, it may be neceflary to define, what is a 
compofition real, and what is a modus; they are one 
and the fame thing in their nature and fubitance, though 
commeodng at different periods ; A modus, is a com- 
pofitioii made between the parfon, patron, ordinary, and 
land owners, before the reign of Richard the firft, where- 
by the latter agreed to pay to the parfon, for the time 
being, for ever a certain fum of money, or other thing, 
in lieu of tithe ; a compofition real is the fame.fort of 
agreement made between the fame parties, after .the be* 
ginning of the rdgn of RUbard the firft, and before 
the 1 3th of Elizabeth ; up to which period fuch compo- 
fitions might be made : The period of commencement 
theft, is the only difference ; the former it is admitted 
may be proved by ufage alone, the latter it is contended 
cannot. 

Itt this cafe I fhall confine myfelf to the queftion, whe* 
ther ufage alone is evid^ice of a compofition real, mean* 
ing always in ufing that term, a compofition, legally 
made between the reign of Richard the firft and the 
13th QfElimabetb ; I will, firft of all, fully and fiurly ftate 
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all the cafes I have met with, from which the n^adve 
of that propofition is attempted to be fuftained, with 
againft fuch obfervatioDS as occur to me upon them ; and fbal^ 
Mdotheri. then proceed to anfwer them. The firft is that of i?^ 
bin/on v. Appleton (I); and the whole cafe, as it is reported 
in GTc;///i;7i, is this : '' Bill for tithes. The defendaot fet 
*^ forth a real compofition made before the time of 
** Queen EltTUtbeth between the parfon, patron, ordinary^ 
" and occupiers, by which an acre" (meaning is. an 
acre) *^ was agreed to be paid in lieu of tithe hay, on 
^^ the lands through the diftrid of Disfortb in the pariih 
^' of Ttpcliffe in Yorkjhire. All the evidence in the caufe, 
'* fo far as it went, tended to prove a modus. The 
Court were of opinion, that though in cafe of a real 
compofition, it is not necellary to produce the deed 
of compofition, yet thore muft be evidence tending to 
^* (hew that fuch a deed had been executed ; whereas 
the evidence' in this cafe went to ihew a prefcriptive 
payment or modus, which ought not to be confounded 
^' with a real compofition. Decree for an account of 
^' tithes in kind. And in Smith v. Goddarddi Serjeants 
Inn Hall at the fittings after Michaelmas term in the 
fame year, the fame point was determined.*' This 
cafe is reported alfo in Wood^ and there it does not appear 
that the compofition was pleaded with that formality, as 
ftated in the report in Gwillim ; it is ftated thus j " That 
there was within the faid townfhip a real compofition 
of 12 pence an acre, payable at Christmas yearly 
*^ to the proprietors of the faid tithes in lieu of all tithe 
" hay growing therein :** he does not take the leaft no- 
tice of the ground upon which the decree was founded : 
The decree appears to be figned by Smith Chief Bartm^ 
Eyre and Hotham Barons. This cafe in Gwillim is 
reported from a manufcript note, but whofe note it was, 
nobody knows ; it appears to have been decided without 
any argument of counfel j any cafes cited to fupport 

r '> '* Gw. I loi. 4 Wood. io. 
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it ; or any difcuiEon upon it ; without any time bdng 
taken to confider it, and by 3 Judges only : and the 
cafe of Smith v. Goddard followed in the fame way. It 
has been implicitly followed fince, and I will ftate what 
I find reported on that head. 

The firft cafe was m the year following, (1778,) Hay- 
"Ufood V. Ntcholls (m) in the King^s Bencb^ tried before Mr. 
Baron Eyre upon the circuit (one of the Barons who 
concurred in the decifion in Robin/on v. AppUfon): 
This was a feigned iffue founded upon an enclofure 
bill to try, id, whether the fum of 4/. paid in lieu of 
^ the tithes of a farm was paid as a modus in lieu of the 
^' tithes? 2d, whether it was paid as a compofition 
*^ real ?" «« Baron Eyre told the jury, that where there 
was no other evidence given than that of a certain 
annual fum, it muft be confidered as proof of a 
" modus, and was not fufEcient to prove a compofition 
** real.*' The jury found a verdift for the modus: 
There was a motion made for a new trial upon the 
ground of ranknefs ; and the cafe of Smith v. Goddard 
was cited by Adair j as determined at the fittings after 
the then lad Michaelmas term, where a modus was 
proved to have been paid regularly for 150 years. The 
defendant afterwards varied his cafe, and infl:ead of ftat- 
ing it to be a modus wifhed to ftate it as a compofition 
real, but the Court would not grant an iflfue upon that 
ground, but only whether it was a modus or not, becaufe' 
the mere fad of payment was no evidence of a real 
compofition ; Lord Mansfield fays, " to fupport an 
** uninterrupted ufage you prefume any thing, I take 
*^ the diftindion between a modus and a real compofi^ 
" tion to be fettled," that is a part that has been relied 
upon, " There is a great difference between a modus 
which is rank upon the face of it, and which is to be 
made fo by evidence ; as if there were a modus of one 
*^ {hilling for a (heep that would be rank upon the face 
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^< of it ;'^ It has been argued, that Lord MAN8Fi£t0 
recognized Mn Baron Eyrb's diftin&ion between thd 
evidence to prove a modus and a real compofition : It is 
impoflible he could mean any fuch thing, when in the 
preceding fentence he fays : to fupport an uninterrupted 
ofage you prefume any thing ; would he not then have 
excepted the compofition real ? all that he meant, I am 
perfuaded, was, that there was this didinftion, in the de« 
finition, between the modus and a compofition real ; widi 
refped to the one, that it was of prefcriptive antiquity ; 
and that the other was made after the time of legal me- 
mory, and before the reftraining ftatute; and if that 
had been his meaning* which is contended for, could be 
only 3 years afterwards, in Franklin v; Holmes j have £ud, 
that he was not fatisfied that a compofition real might 
not be proved by ufage alone ? In Gwillim there is a 
note upon the cafe of Haywood v. NicbollSy where Smitb 
V. Goddardk quoted ; and the note is this, '' Lord Chief 
'^ Baron told Buller Jujiice^ that this cafe of Smith t. 
^^ Goddard was determined on the particular drcum- 
^^ fiances of it, and no general rule was laid down;'' 
the fair inference to be drawn from this is, that Mr. 
Jujiice BuLLSR was furprifed at the decifion, and bad 
been td the Chief Baron to inquire about it, and had got 
that, anfwer ; and the anfwer imported, that no fuch 
general rule, as that a compofition real could not be 
proved by ulage alone^ was laid down. 

The next cafe is that of Franklin V^ Holmes (n)^ 
which was an a£tion tried before Mr. JuJlice Heath 
^t Oxfordy and the pleadings contained three iflues. 
** The firft, to try whetbei* one John Pearce^ and all bis 
^' anceftors, whofe heir he then was, from, time imme- 
*^ morial had bfcn ufed to pay to the Idug and bis royal 
^* predeceflbrs the loth of the redory olWarpfyrafoe^ 
V and that in confideration thereof, the faid John Pearce^ 
^ and all his anceftors, &c. had received and taken to 
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^^ nis and their own ufe all and fingular the tithes both 

great and fmall arifing within the faid parifh oiWarpf- j^,„^ 
grave : the fecond, to try whether by fome ancient tpaufk 
*^ real compofition the owners or occupiers of lands within ana othut, 
^^ the parifh had from the making of fdch real compofi- 
^* tion, paid the owners of the faid tithes the fum of 
^* aoL in lieu and compenfation thereof; and the third 
*^ iflue was to try whether an ancient modus or prefcrip- 
*^ tion of 20A was in like manner paid and payable for 
^^ the faid tithed** Upon the trial of the caufe the 
counfel entirely abandoned the third, and Acknowledged 
that they could not fupportthe firft iflu^, tinlefs the 
Judge would endorfe on the pofiea another right, if the 
jury (hould find it j which the Judge refufed to do : and 
upon opening the evidence in fupport of the real compo- 
fition, which wa6 attempted to be maintained by the tefti- 
mony of witnefTes, in fuch manner as proTcriptive rights 
are ufiially proved, the Judge aiked whether there wad 
any evidence other than the proof of payment by the 
teftimony of living witnefles, whence a prefumption 
might arife or an inference be drawn, that the compofi- 
tion in queftion exifted before the reftraining ftatute of 
13th of Elizabetb ; and upon being anfwered in the nega* 
tive, the plaintiff was nonfuited : and upon the motion 
for a new trial. Lord Mansfield laid, ** None of th^ 
iflues were tried : the reafon why the fecond was not 
tried 18, that they cannot prove a real, compofition by 
preiuming a grant before the 13th of Elizabetb : but 
'^ I am not fatisfied of that. The Judge thought 'he 
«< could not endorfe a different cuflom, where an iffue is 
^ directed, without an order. It ought to be endorfed^ 
" and valeat quantum valere potejf.** The rule for a 
new trial was made abfolute. In this cafe you have the 
authority of the Judge at Nifi Priusj adopting the deter* 
tnination of the Court of Exchequer ^ and on the other 
hand Lord Mansfield, Chief JuJKce of the Court of 
King*s Bench (and in which we Pt^y fairly preftime the 
reft of that Court concurred) ezpr^ng, that he is not 
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fatisfied mth that determination, and fending it to a new 
trial. This cafe incontrovertibly proves, that Lorn; 
Mansfi£LD could not three years before, in Haywood 
V* Nichols^ mean to fay, that a real compofition could not 
be proved by prefuming a grant from ufage. 

The next cafe is Heathcote v. Mqinwaring at the Rolls 
in 1791 (j))^ and the whole we know of that cafe is this: 
*' In this cafe it was ftated by Mr, Lloyd^ and admitted 
^f by the co^nfel for the defendant, that in the cafe of 

Robin/on v. Appleion^ and, in Hawes v. Swaine, Excbe* 

quer fittings after Trinity term 1789, it was fenled 
^^ that a compofition feal could not be eftabliflied, with* 
'^ out {hewing the deed, by which it was created, or 
^^ proving the a&ual exiftence of fuch a deed; for 
^^ otherwife every bad modus would be fet up as a real 
^< compofition \ and there would be no line drawn be- 
*« tween them ; and the Majier of the Rolis agreed thij 
*^ to be fp/' Now this cafe import^ no more, than that 
pounfei on one fide (late, and, the other admit, that fuch 
a point b<^d been determined in the E^^hequer ; and tl^e 
Mafier of the Rolls agreed that it had been fo deter- 
mined c how the queflion arofe does not appear; there 
was no dilculGpn of the point, nor any determinatioa 
confirming it ; there was the mere ftatement of a cafe, 
that had been decided in the Exchequer ; and the Mafiir 
of the Rolls aifented, that it had been fo decided. 

There is another cafe of Sawbridge v. Benton {p\ in 
the Exchequer 1793, in which the Court, affuming it to 
be a fettled point from the cafes of Robinjhn v. AppUton^ 
and Smith v. Goddard, that ufage will not prove a cotn- 
pofition real, confider, whether the evidence in that caufe 
does not prove a compofition real ; and they hold it does; 
and they prefume from circumftances the conlent of the 
ordinary to that compofition real. 



(9) 4GW.1345. 3Bro.'Ch C. 217. 
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I thmk I have gone through all the cafes ; and cer- 
fainly the two cafes of Robin/on v. Appletpn^ and '^mtb 
y. Goddard^ have acquired great weight and authority^ 
from having been fo implicitly followed : but I may lay 
that they have been fo implicitly followed, without any 
revifion, or examination of the grounds and reafons that 
fupport them ; and I think I may add, that the Court of 
King's ''Bench was not fatisfi^d with them. 

The cafe of the Corporation of Bury and Wright v. 
flvans{q) in the year 1739 has been alluded to: that 
cafe is one, which ought to have great weight and au- 
thority, becaufe Lord Chief Baron Comtns has there 
very ably difcuffed the queftions before him ; and very 
fully invedigated th^ law relating to them : but it ap- 
pears to me that the cafe has very little, if any, bearing 
upon the prefent queftion : that cafe only decided, that 
a lay perfon cannot prefcribe in non decimandoj either 
againft a fpiritual perfon, or againft a lay impropriator ; 
I think that cafe is rightly decided, upon the point 
of mode of prefcription : but there is another point, 
viz* whether a grant of tithes may not be prefumed 
againft a lay impropriatory which that cafe is foppofed to 
have decided ; but which, in my judgment, that cafe 
has not decided, and could not decide on the pleadings 
in that caufe. 

I will here ftate the diftinfiion, made by Lord Chan* 
eellor King, aflifted by Mr. Juftice Reynolds and Mr. 
Jufiice FoRTESCUE, in the cafe of Chapman v. Mon* 
fin (r), between a prefcription in modo decimandtj and in 
non decimando ; " The Court admitted that every modus 
muft be fuppofed to have had a reafonable commence^ 
ment ; but as to the necelBty of ihewing now, that the 
*' modus is reafonable, that feemed not to be fo clear : 
*< for tbefe modufes, having been from time immemo- 
^^ rial, none can know, but what there were fuch cir- 
^ cumftances in tbofe ancient times, as might have made 

{q) 3Gw.757.. Com. Rep. 643. 
(r) 3 P. Wbu. $6^. 2 Gw%679. 
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i8zi. ^^ fuch a corapofition reafooabk,, though at prefent tkef 
*- MK ~^ ** ^^"^y ^^^ ^^ difcoverable ; that it was enough to fatisfy 
Apainft << us at this time of day, that the parftm, patron, and 
ftndOtheri. '* Ordinary, before the reftri&Ive ftatutes, might bind 
'* the revenues of the parfon, and that all thefe modufes 
'^ muft have had their commencement from an inftru- 
^^ ment figned by the parfon, patron, and ordinary ; but 
^^ there could be no colour to fay^ that becaufe fuch an 
^^ inftrumeat, in fo great a length of time, had been 
*^ loft, therefore the modus fliould be loft alfo ; mdeed 
^* fo far the law went in fiiTour of the church, as that if 
the inftrument, which the parfon, patron, and ordinary 
had given to a layman, owner of fuch a farmi to dis- 
charge the farm of all tithes,'^ (that means without 
any confideratbn paid to thrai) '^ though this would be 
*^ good, while the infbrument could be (hewn, yet if the 
*^ inftrument be once loft, this being a privil^e in tm 
*^ decimandop the privilege would be loft by the I0& of 
^^ the deed." Here they are fpeaking of a title in non 
dedmando. The cafe is alfo in BamarMJitm (x), where 
the Judges all unanimoufly agreed, that modufes were 
real compofitions by parfon, patron, and ordinary, the 
"Written evidence of which is loft, but the law prefumes, 
that there was fuch by the long uninterrupted ulage. 

Lcrd Chief Baron Comyks, in the cafe of the Corpere^ 
ticn of Bury v. Evans^ feems to differ, in fome refpefis, 
from the (afe of Slade and Drake (i)^ and the BiJInfi of 
Wmcbejier^s cafe {u\ for by thefe cafes, it appears that a 
layman might be totally difcharged of tithes by an inftni^ 
ment made by the parfon, patron, and ordinary, even 
without confideration ; whereas Li^rd Cbitf Sarm 
CoMYNS fays ; ^^ A grant of them was void, unlels made 
upon a valuable confideration, fo that there was quid 
pro quo-; as was the cafe in'a real compofition or a mo- 
^^ dut decimandif^ " becaufe being appropriated to fpi* 

(/) P. 293. (/) I Gw. 385. Hob. ^95. 
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^' riuialperfbns, as their proper axid pecidiar maistenaiice^ i8zi. 
" they could not be given to akyoian :" and this I take * ieWNi"^"^ 
to be the better opinion ; and the reafon is, becaufe the «gainfi 
Church never had the power to grant the privilege of ^^ o^^nk 
non decimafidi. He agrees that a htyniBn cannot be dis- 
charged from tithes } for a real compofttion (alluding to 
a compofition or grant which is to operate as a total ex^ 
emption in non decimandd) (hall not be intended, unleft 
it be {hewn ; and he alfo fays, *^ It is not fo great a 
** hardfliip for a temporal perfon to keep the inftrument 
" of his real compofition/* (alluding to that fort of 
gpmt or comi>ofition, which is a total exemption in nm 
decimando) ^^ when he knows it is nece&ry he fhould do 
*' fo, as it would be mifchievous to the clergy, if that 
^' was not requifite ; for ft compofition by a parfon and 
^* a fucceffor for fome years, might foon give pretence 
*^ to fet up a prefcriptive right,*' meaning a prefcription 
in hon decimando. It muft be admitted, that what Lord 
Cbancethr Kino and the two affiftant Judges lay is true^ 
that fo far the Law has gone in favour of the Church, 
that a total exemption from tithes in a layman, though at 
firft legally created, is loft by the lofs of the deed that 
treated it. In Slade v. Dralkc Lord Hob art fays, 
but now note a ftrange anomalum in this cafe, tithes 
differing from all other cafes in law, for whereas pre- 
** fcription and antiquity of time fortify all otha: titles, 
** and fuppofe the beft beginning that law can give them j 
*' in this cafe it works clean contrary, for whereas a 
'^ grant of a parfon, patron, and ordinary is good of 
*' itfelf, without any recompence or confideration,** 
(Lord Chief Baron Comyns is of a different opinion, and 
I think he is right in that) *^ when it runs out to pre- / 
^' fcription, it dies, and perifhes, whereof no other reafon 
^ is given, but t'hat our books fay, that a man may pre- 
** fcribe in modo decimandi^ but not in non decimando. 
^ And this is infavorem ecclefia^ left laymen (hould fpoil 
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^^ the Church.^ Is not this ftretching the Law hr 
enough in favour of the Church? Are we to create 
anomala t Is it not enough that in one inftance, if a man 
lofes his deed, he (hould alfo lofe his right in &vour of 
the Church ? Or is it fitting, that it (hould be extended 
to all cafes, where the Church makes a cldoi ? Is it con- 
iiftent with juftice, honefty, or morafity that it (hould ? 
In the cafe of a modus, we have the exprefs declaradon 
of the Lord Chancellor and two Judges, that there 
is no color to fay, that, becaufe in fo great length of 
time the inftrument is Ipft, the modus is alfo loft ; and 
if the modus is not loft, why is the compofition real 
loft? They are both modufes, they have both their 
origin from the fame fource, viz. an inftrument by the 
paribn, patron, and ordinary, which inftruments were 
continued to be legally made, down to the 1 3th year of 
Elizabeth; as is faid in Chapman v. Monfon{y)\ 
'^ Modufes are real compofttions, the written evidence 
*' of which is loft, but from long and uninterrupted 
** ufage the law prefuthes there were fuch :'* Ufage is 
only evidence ; then, what reafon is there in law, or 
juftice, that where the written evidence of a compo(itioa 
is loft, you are not to prefume it did exift from the long 
and uninterrupted ufage of 239 years, viz. fince the 
i3tK of Elizabeth. A modus or a real compofition dif- 
fers from an agree'ment in non decimando^ in one very 
effential feature; in the latter, viz. non decimando^ there 
is no trace of any agreement, without producing the 
agreement iifelf; but a modus or a compofition real, 
carries in itfelf, by conftant payment, internal evidence 
of its having sn origin in adual compoihion and agree- 
ment ; whether permanent and perpetual, or temporary 

and revocable, muft depend upon evidence (;tf). 

I (hall 

(a;) Barnard. 295. 

{*) From fome of the oldeft decrees in tithe cafes, It appearf that 
yifage bad then great weight with this Court, I am not aware, tbt 
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I fliall next proceed to confider^ whether, from the 
earlieft times, it has not been an eftablifhed principle of 
evidence, to prefome deeds and grants^ from long and ''•eaioft 
uninterrupted ufage and enjoyment dniy* There wos a and ot^en. 
cafe in the Excbeqaer Chamber ^ Ctiwm and others v* 
Smyfb (y)j which turned upon the validity of an iinpnv 
priation, the original inftrument of which was fliewn, 
dated the 2 2d of Edw. 4th, and in which there was a 
condition, that, a vicarage fliould be competently en* 
dowed, which it wa^alledged had never been done, and 
therefore the impropriation was vdid ; and in tratfa there 
was no inifarument, nor dired proof of any endowmeftt 
of the vicarage : But, inafmuch as during all the tim6 
iince the impropriation (then being 10^ years) vicars 
had in h& been prefented, admittedi inftituted, and in** * 
du^ed^ and paid firft fruits and tenths ; ^^ it was refolved 
^^ by ail the Court, that it fltould be prefumed, that 
<' the vicarage^ in refpedl of continuance, was lawfully 
^ endowedi for that omnia prefumuntur folemmter effi 
** aSa ; and it would be of dangerous precedent to exa* 
^ mine the briginals of impropriation of any parfonages 
*' and eiidowmenrs of vicarages, for that the originals 
** of them in time will perifti," what is the principle 
eftablifhed m this cafe ? it is* that, in refped: of the fa& 
of continuance, the endowment fhould be prefumed ; 
now the pofition, contended for in the prefent cafe, is 
direSly contrary to that principle ; it is contended that 
a compofition real fhall not be prefumed in refpeft of 
continuance; what is the reafon, why inftruments fhould 

thofe;«ari7 deorvet are any where to be fovnd in priat ; WooJ^s Col- 
ItSwn 9/ Detree^inTitbe^Caufett commeocuig in the year 16501 I, 
havCt therefore, inferted at the end of this cafe a few decrees made 
by this Court in the time of EUxabeth^ wherein the reafons for dif- 
miffing the plaintiff 's bills are ftated to be, becaufe a certain fom (5f 
money liad been regularly paid fur a long time, and becapfe xh^f9 
no proof of tithe having been ever paid in kind. 
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beprefum^ from cfaie fajEl of contmaance i becaufe die 
origmals of them in dme will periifa } and will not an 
mftr^mient of compoficion periih in 239 years, as veil 
as an andowmept iil^a k^ period of 105 years? 

There is alfi> aaplher eafe, Budk Vf Beard^z)^ where 
the qneftitti W889 whether the plaintiff was cndtled to die 
advowfon of the church of Kimbotm / ynd this depended 
upon the queflkiD, whether it pafled by the King's grant 
of the manor cum fertinemUm^ to Htm^brey d$ B^bun^ 
£arJ of Ham^d, whofe iffoe granteil it (o the priiNr of 
Sionelf; vis. whether it paffi^d under the words taamrium 
cum ffertinentHyi; the defendant bad obtained a pre- 
ientation of the Queen, pretending t)lat the Cud chordi 
was not lawfully imprc^tfiate to the &d prior : ** But it 
it was refolved, by tl)» Loap £i.L£8iffiiti, Loan 
Ckancbllor, with the principal Judges, and JSfoti 
<' confideration of precedents, that the plaintiiF ihoold 
<< enjoy ibe faid re£fcory." *^ For although the adfow- 
*^ fon did not p;ifs by the grant of the King by thefe 
<^ words cum fertihentibuSi yet it ihall be fiow intended 
*^ in refped of the ancient and continual pofleffion, that 
^^ there was a lawful, grant of the King to the £ud 
^' Hmiifhrcyy who granted in fee, fo that he m%bt law? 
^ fully grant it to the faid priory {omnia fpifumuntw 
<< fiUmmter efe a£la^ and all fliould be prefumed to be 
<^ done, which might make the ancient impropriatioQ 
^^ good : for Un^us eft edats rerum ; the records, and 
*' letters pat^t, and other writings are either confumedK 
^^ or are loft, or embezzled ; and God forbid diat die 
ancient grants and a£ts ihould be drawn in queftion, 
although they cannot be (hewn, which at firft was ne- 
ceflary to the perfedion of the thing ; a|id if the im- 
*^ propriation had been drawn in queftion, in the life* 
^ time of any of the pardes to it, they might have 
<^ fhewn the truth of the matter : but after the death of 



cc 



M 



€€ 



CC 



(») 18 Rep.5. 



ccjJI 



C€ 



€< 



EASTER TERM, 51* GEORGE IH. 

'* aH the parties, and after fo many fucceffions of agee, 
** (m all which the faid church was efleemed and al- 
^* lowed to be rightfully impropriate,) if any objeQion 
•* or exception fhould now prevail, the ancient and long 
•* poffeilion of the owners of the faid reftory ihould 
^ hurt them* For if thefe obje6Hons or exceptions had 
•* been made in the lives of the parties, without any 
•* queftion they had been anfwered, or otherwife in fo 
many fucceffions of ages, it would have been im- 
peached or impugned.** Here is another inftance, 
where in a dired queftion with the Queen's prefentee, 
a grant of the Crown was prefumed, in refpeft of ancient 
and continual pofleflion ; yet it might have been alledged, 
you cannot prefume the King's grant, becaufe all the 
King's grants are upon record, and befides there is an 
eftabtifhed maxim, nullum tfmpus occurrit Regi ; as there 
is a fimilar one with refpeft to the church. But thefe 
enHghtened Judges coniidered that the records and writ- 
ings, which were neceffary to the perfedion of the 
thing ar the firft, might be confumed or loft ; and there- 
fore wSely and juftly adopted the next beft evidence of 
them, viz. the fad of long pofleflion and enjoyment ; 
and their reafoning upon it is unanfwerable ; if it had 
not a lawful origin, in a fucceflion of fo many ages, it 
would have, been impeached or impugned. Do not 
thefe cafes, and the principles upon which they were 
decided, equally apply to cafes of compofition real, as to 
grants and letters patent from the Crown. 

I will fliortly mention many other cafes, which have 
been decided upon the fame grounds. The King v. Car^ 
penter (z) : That was an information, in the nature of a 
quo foarrantOy againft the defendant, who farmed the 
duties upon coals imported, of the city of London ; upon 
evidence of conftant payment, and thdr ancient tables 
of duties, a graat was prelumed>; though the ufe of 
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coals, within the dty of London^ began within the time 
of legal prefcription. So The Mayor of Kingjlon^uptm^ 
Hull V. Homer (a) : where the Court held that a gram 
or charter from the Crown, which ought to be by ma^ 
ter of record, may under circvmftances be prefumed, 
though within the time of legal memory. In deliveriog 
the judgment of the Court, Lord Mansfield fays : 
*' There is a great diflFerence between length of time, 
which operates as a bar to a claim, and that which is 
only ufed by way of evidence/* — " Length of time 
ufed merely by way of evidence, may be left to the 
*^ coniideration of a jury to be credited or not, and to 
^^ draw their inference one way or the other, according 
^* to circumftances/' That is all that is contended for 
in this cafe now before the Court, that it may be (em 
ito the confideration of a jury, that they may draw their 
inference therefrom. Lord Mansfield in that cafe 
alfo fays ; '^ In the cafe of a fuppofed bye-law, ufage 
is allowed to fupport it, without any . proof of the 
exiftence of fuch a bye- law, or of the lofs of it. But 
the principle is a right one, namely, in favour of the 
rights which parties have long been in peaceable and 
quiet poffeflion of. I have myfelf ("adds Lord Mans- 
*^ riEuv) taken it to be eftabliihed in point of law, 
^* that though the record be not produced ; nor any 
proof adduced of its being loft, yet under circum- 
ftances it may be left to the confideration of a jury^ 
or a Court of Equity, if the cafe comes properly 
*' before them, whether there is not a fufEcient ground 
*^ to prefume a charter?'* That was his opinion} he 
was of opinion, that at this time, though the record 
could not be produced ; and though there was no proof 
that it ever had exifted or was loft ; yet from ufage it 
muft be prefumed. Now does not this prove, that a 
real compofitioa may be left to the confideration of a 
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jurjf apon uiagey'tboagh the mftrument is not prodaced^ 
or aay proof given of iis eadftence or lofs. In another 
cafe, PnttiUv. Milbanh(b)^ tried before Lord Mans* 
liBLOy rehtive to the right of prefentation to the chapel 
of Cbf/hr4e-Sfn$t^ he left it to the jury to fay, whether 
from two adverfe nominatbns, (although the advowfoa 
had been referved to the Crown in the wigtnal grant,) 
and pofleffion under them, they would not prefume a 
grant from the Crown of the right of prefentation ; the 
jury prefumed a grant, and found a verdtd accordingly. 
This cafe has been fince recognized by all the Judges. 
In Oxendm ▼• Skinner (c\ before Lord Kemyon at the 
fittings after Trinity term 1798, on a long pofleffion of 
a portion of tithes ; Lord Kbnyon faid, *< The Dean 
^^ and Cbaptet rfRtxbefter might before the 13th of £//- 
^' "xabetb have alienated them. I am very clear that on 
^ a pofleffion of two centuries and a half, I mufl: tell 
^' the jury, that they Ihouid prefume any conveyance 
^ from the Dean and Chapter*^ By parity of reafoning, 
a 'real compofition before the lame sera may be prefumed 
from long pofleffion. 

Before the determination of the cafe of Read v. Brocks 
nian(d)f in the Kin^s Bench 1789, it had been a rule 
of pkadmg, that where a party claimed any right or 
intereft, or difcharge, which could not pals without an 
infirument under feal, he muft have pleaided fuch in- 
urnment, and made a profert of it to the Court ; but 
the Court (feeing how much it militated againft every 
idea of reafon and juftice to fay, that becaufe deeds, 
which were in their nature periihable, cannot always be 
prelerved, a party, who is to derive a benefit or tide 
under them, ihall be bereaved of that title in the event 
of their being loft,) held that a prrfert might be di£- 
penfed with, upon an allegation that the deed were loft 
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i8i t. and deftroyed by thne and acdduit : and this is fivondcd 
W^< -»^- -J on neceffity, aa* Lord Kenton obferyes, becaufe no 
•gainft human prudence can render deeds exiitiBg for eter. 
iad^cT^h And Lord Kbnyon (ays, refpe&ing a cafe tried at 
Hereford affizes,«Mr. Jujike 1^ at e% direfted the jwy to 
prefume a grant of way» from the pofleffion of noariy 
30 years : and to a queftion put by him to that tedge, 
how the plaindflF could have pleaded that matter 10 an 
aftion of trefpafs brought againft htm ? he aniwered, that 
be might plead a non*exifting grant. Thatt va$ his 
opinion: and it was warranted by prftftice« Indeed' I 
know it is warranted by pra&ice } I know from eaq)e* 
rience, that fince this determination^ it has been ufoal to 
plead a grant of way, and other privileges, by deeds loft, 
and to prove them by nothing elfe but long enjoymenr. 
I remember myfelf an a&ion of trefpafs in Cumlferkndj 
for getting (lone and fiate ; there was a plea of grant 
by deed, loft by time and accident, and iflEue taken 
thereon ; it was tried by a jury, and a verdid given for 
tiie defendant, upon evidence of enjoyment only for 
near 30 years ; and it is very remarkabfe, that, about a 
year after the trial, the ddendant found a deed cmtef* 
ponding in fubflance with that, which he bad jJeadedU 
Now this is . a pretty ftrong circumftance to ibew, that 
length of dme and ufage will fpeak the truth as well as 
deeds. 

This do&rine of difpenfing with the /r^rf of deeds, 

now well eftablifhed, certainly bad not prevailed in Cbirf 
Barm Comyns's time, when he laid, a deed fhall not 
be intended, unlefs it be (hewn } alluding to a deed of 
ezempdon in nan decimandos and Lord Maqous- 
vifiLD, and other Judges before that time, certainly 
thought it indifpenlably neceflary, that you (hould make 
a/rg/^/f, when a queftion atofe upon a deed. But tht 
inconvjenience from the very nature of deeds, bebg 
periihabl^ produced the eftabiUbment of a rule, more 

confonant to juftice« The Solidtof^Oentral, with a 
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new to get rid of thefe ftrong cafifo of prefaming deeds lam 
and grants, made within time of legal memory, from ^ '^ '"^" -^ 
long enjoyment, fays, they are prefumed, becaufe other- aj^amft 
wife the enjoyment muft have been illegal, whereas in aoduthM ' 
compofitions the enjoyment is coniiftent with them : does 
he find that any where affigned as a reafon ? No, en- 
joyment is the medium of proof, but the ftrong and 
unanfwerable reafon is this, that reccmls, and deeds, and 
writings will perilh ; they are not eternal, and therefore 
long enjoyment fhall fupply their place : befides the 
reafening proves too much ; it goes to a fubverfion of 
every modus, for every modus is confiftent With the 
enjoyment ; and whether it is a temporary payment, or 
a permanent one, is a matter of fa£t to be inferred from 
ufage, under all its circumftances. The cafe of landlord 
and tenant was alfo put, and it was afked, will you, be- 
caufe a landlcH'd has not raifed the rent, j^efume it to 
be a fee^farm rent ? I can only fay, if it becomes a 
queftion of doubt, it muft be tried by a jury ;. I have 
known fuch a queftioh tried, whether they were fee«farm 
rents, or whether the rents could be railed. 

The neceffity and propriety of attending to this favo- 
rite <k>£farine of non^^prefumption in favour of the clergy 
has been preffed upon our confideration ; the Court 
has been entreated not to difturb that, which has been 
fettled for ages : it has indeed been admitted, that thd 
principle of prefumption is of great importance to be 
preferved in all cafes, except in the cafe of the clergy ; 
but that the public have an intereft in prefervbg their 
rights, becaufe they are in the nature of public of- 
ficers ; and that their rights ought not therefore to be 
loft by the poverty or neglect of the individual ; that 
die maxim of nullum tempus is introduced upon that 
principle : that this Court governs itfelf by rules of ^ 
its own ! that no greater evil could befal the country* 
than to convert a temporary compofition into a mo- 
dus or acompofidon real: and that to coiitend, that 
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iBix. ^ compofition real wa& to be preftfmed from ufage, wai 
^^ — — — ' an old ftale trick to make a bad modus a real com- 

Bbnnitt ^ , 

a(«inft pofltion. 

tad oihcfi. ^""ft* 3^ ^^ ^b^ fettled for ages ; the remoteft age, to 
which I can trace this doflrine of non-prefumption 
from enjoyment againft the clergy, is in the year 1777 ; 
for I do not confider the cafe of Bury St^ Edmunds and 
Evans v. Wright^ as determining any thing as to this 
point : this do£lrine was bom in Robin/on v. AppUton^ 
on the 2 2d of February in that year, and is now there- 
fore only 33 years old ; fo that if it were to die this day, 
no great trefpafs would b? made upon antiquity : a doc- 
trine of much older date than this, died in the Coun of 
King^s Bench in the year 1809, in Chambers \. Donald* 
,fon (f )• ' It had been a fettled rule in pleading, that in 
trefpafis quare daufum frepU if the defendant pleaded 
liberum tenementum of another, by whofe commands he 
entered, the plaintiff could hot traverfe the commands ; 
upon this ground, that it would admit the truth of the 
reft of the plea, viz. that the freehold was in that odier 
perfon, and not in the plaintiff, which would be fuffi- 
dent to bar his a&ion. The Court of Kin^s Bench 
thought it proper to examine that rule, and finding it 
could not be fupported upon any juft principle of law, 
exploded it. Ttii& wto bom m the fizth of Queen Anne 
1707 in the cafe of Trevillian v. Pyne (/), if not 
before ; and died in the cafe of Chambers v. Donaldftn 
in 1809. 

In the next place, why is the principle of prefump- 
tbn to be preferved in all other cafes, but hot in the 
cafe of the clergy i It is preferved in other cafes, be- 
cauie it is juft and honeft, and becaufe deeds cannot 
exift for ever. Bbive the clergy any peculiar privilege 
of fupeiMing thefe rules ? It is trae the public have an 
inlereft in*preferving the rights of the clergy, but have 

{§) It Salt, 65. (/) I Salk. 107. 
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they nol an equal intereft m preferving the rights of the 
laity ? If the clergy are in the nature of public officers, 
are they not to be governed by the rules of evidence ap* agiina 
plicable to public officers ? Is not the king (if I may be J^'otiwu 
allowed the expreilion) the higheft public officer in the 
ftate, was he not alfo fliielded by the nullum tempus 
maxim, as well as thie church ? until our prefent fove* 
reign, for the good of his people, thought it right to 
coPiMUit to an a£t for the limitation of it ; and yet from 
the earlieft ages of prefumption of grants, from enjoy- 
ment alone, that prefumption has prevailed againft the 
crown. 

Then it is faid, that this Court governs itf^lf by rules 
of its own : Every Court has rules of praftice peculiar to 
itfelf ; but if it is meant that this Court muft govern it« 
fi^lf by rules and principles of evidence, different from all 
other Courts in the kingdom, I beg leave to deny that 
propofition. 

I will not examine into the alledged magnitude of the 
evil of converting a temporary compoiition into a modus 
or compoiition real ; I only obferve, I do not wifli to 
convert a temporary compoiition into a modus or real 
compoiition; I agree that ufage is coniiftent with a 
temporary compoiition, it is alfo coniiftent with a per« 
manent or real compoiition ; I only wiib the . &£b, 
whether it is the on6 or the other, to be tried by the 
legal rules and principles of evidence, by which the 
jufUce of the country is adminiftered, through and by 
the proper tribunal, which the conititution has appointed 
for trying matters of hOt. 

Then it was faid, that this was the old ftale trick, to 
make a bad modus a compoiition real ; but what is it in 
fubftance ? It is this, that that, which cannot be eftabliihed 
by fo long an enjoyment as 621 years,^ that is, from the 
reign oi Richard the ift, may be eibbliihed by an uiage 
of ^39 years, that is, from the 13th oi Elizabeth ; and 
why ? beoaufe it might have a legal origin before the 
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i8i r. latter, as well as before the former period : Is there sny 
^ "">"' -^ thine uniuft or impolitic in fuch a prefnmption i There 
9g^u.a is another ftale trick on the other fide of the queftioo, 
•nd oihcrfc which the Scliciiar-Gfineral has not noticed : thefe com- 
pofittons real I have no doubt were at firft extremely be- 
neficial to the clergy, and far exceeded the value of the 
tithe ; for a long fucceflion of years they would contsrae 
to be fo, but when, by the gradual advance in the pro- 
duce of the land, they became no longer beneficmW^ 
clergy then reforted to the expedient of getting rid of 
thetn, becaufe the deed of compofition was loft. That 
this had been praftifed by the minifters of the church for 
a long feries of years, is clear from fome anfwers to the 
claim of the Eccleiiaftical Court, touching {Icdefiaftical 
JurifdifHon, and Prohibition } which anfwers were fub* 
fcribed by all the Judges pf England, wd Banns of 
the Exchequer, Eajler term, 4th of Jams the iirft ; and 
delivered to the Lord Chancellor of England; which 
flate (^), *^ that the caufe why the Ecclefiaftkal Judges 
*' find fault herewith, (meaning the granting of proh9)i« 
^ tions,) is becaufe many minifters have grown of late 
^* more troublefome to their parifhioners than in times 
^' paft, and thereby work into thefe Courts moie com* 
*• modity, whereas in former ages they were well con* 
^' tented to accept that, which was ufed to be paid, and 
^< not to contend againft any prefcriptton or compofi* 
•' tion ; but now they grow fo troublefome to their 
*^ neighbours, as were it not for the prohibition, they 
^' would foon overthrow all prefcriptions and compofi* 
^^ tions, that are for tithes, which doth and would breed 
^< fuch a general garboil amongfl the people as were to 
^* be pitied and not to be permitted :" ^uch was the 
. opinion of all the Judges of England at that time. 

It is not my wiih to (hake or overturn anthorities 
fettled upon full difcdfion and mature deliberation : bat 
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I do m>t Qonfider that dfe, ^ich lias been fo imjdicitly^ 
folloved fince the year 1777 9 as one of tliat defcription } 
I coafider that cafe as introducing, without legal prin- 
dples or authoridea, a rule of evidence, contrary to the 
general law ; and which in its effeSt and confequence an- 
nuls, I may lay, every real compofttion (of which, I 
have no doubj, there were many niade between the firft 
ef Rkbard the firft and the 1 3th of Elizabeth)^ by pre- 
&nbing a medmm of proof, which it is impoffible to have 
U this day. Is it likely, in the long period of 239 years,, 
that the inftniment itielf fliould be in exiftence ? there 
is ao public repoiitory ibr the cuftody and prefervation 
of thofe inftruments } and if there were, may not they 
be deftroyed ? Is it not the cafe in this very Court, 
where this dofirine is held ? I believe many of the pro* 
ceedtvgs on the equity fide of the Court, during that 
period, have been deftroyed. Is it poffiUe, that at this 
period, there can be any perfon now living, who can 
prove, that a deed of compofidon ever did exift ? to do 
that he muit have feen it ; tradition or heariay is no evi** 
dence q£ a h& ; what ot^er evidence then can the land-i 
holders have but ufiige ? and is he to lofe his right be* 
caufe b^ cannot do an impoffibility ? there can be no 
ccrfour to fay (to ufe the words of Lord Chancbllor 
KxKG, and the two affifting Judges, in Chapman v. Mon* 
fw9ji that becaufe fuch an inftrament in fo great a 
length of time is loft, therefore the modus (and a real 
COttitpofitton is a fpecies of modus) ihould be loft alfo : 
upcm thefe grounds, until it is folemnly decided by the 
tioufe of Lords to the contrary, I ihall ccmdnue to think, 
that % compofition real, when properly put in iflue, may 
and ou(^t to be fent to a jury to be tried, upon the 
evidence of long and uninterrupted ufage and enjoy^, 
ment only. 

Th^ next queftioft to be qoniklered !$» whether, under 
the peculiar circumftances of this cafe, the Court ought 
to ^e£^ an iflue, to try whether the ancient enclofurea 
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are covered by a real compofidon of 40/. a-year m Keu 
of dthes : The defence fet up by the anfwer is that of 
an immemorial payment^ which would not of itfelf 
warrant a different iffue ; but it is faid, that the plaindff's 
own proofs have fumiihed us with grounds for faying, 
that a compofidon real ezifts ; and that, where that is 
the cafe, the Court may dire& an iffue to try fuch a 
compofition. The evidence given by the plsuntiff (which 
was given with a view to negadve the immemoriality of 
the modtjs) are depofidons in a caufe in the Exchequer 
in the 1 oth of Aw^y between George Brown^ clerk, then 
f9&or of SbeffinpMy and Rkbard Beame^ to recover 
the dthes of a clofe called Grange Weed ; the defendant 
ipfifted on a modus or compofidon of 40/. a^year, pay« 
able for the ancient enclofures ; and that GrangeWoed 
was part of thofe enclofures, and covered by that modus 
or compofition ; the plaintiff did not deny the compo* 
fidon i but infifted that Grange Wood was not part of die 
ancient enclofures ; and the Court direded an iffoe iqKm 
that point only : the witneffes proved that they had 
heard that part of tlije lordfliip of Sk^ngtan had been 
enclofed about 1 50 years before that time, (which would 
carry it back to a period before the reftraining ftatute of 
1 3th of Elizabetiy) and that the re&or and proprietors 
of the enclofure made an agreement for a compofitioa 
or a modus of 40L per annum^ to be paidfiur ever ihm* 
after, in lieu and difcharge of all tithes. 

Upon this evidence, produced by the phuntiff Y&aUS^ 
the defendants fay, that an iffue ought to be dhreAed 10 
try the real compofidon ; though they admit, that upon 
the cafe fet out in their own {headings, the Coiirt could 
not dure^l fuch an iffue ; and to fupport their ptopofidon 
they cite the two cafes of Ekins v. DornnTj smd SeeU v. 
Fenwickn In the cafe of Ekins v* Dormer \b\ two mo* 
dufes were infifted upon ; but they were not fet out with 
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fi^dent certainty in a crofs UU so^eftaUiftt tbem as t8tz» 
TQodufes, and therefore the crols bill was difmifled. 



Bbnmett 



The Lord Chancsllor fays, *^ but a differisnt ccm* h*^^^ 

^ fideration arifes upon the original bill/' (which was a ppd ouyt% 

bill by the re&or for an account of tithes, like the pre- 

fent bill,) ^* notwithftanding the particular modufes are 

^ not mentioned in the bill, nor particularly pleaded by 

^ the anfwer, yet as the plaintiff s own witneffes (hew a 

^* reafonable ground for a modus, it would be going 

^^ too far to fay that an account of tithes fliould be 

*^ decreed, where, even upon the plaintiff's evidence, it 

*^ appears there is a modus :" and therefore the Courf 

dire&ed an iffue to try the modufes. 

In Seoit v. Fenwick (1), the defendants had in thstr 
anfwer alledged a modus of two pence for every new 
keld cow, and three halfpence for every farrow cow : 
This was a miftak^, the real modus bemg 4dL and to 
the defendant's depofitbns ]m>ved : it was objeded that 
thcfe depofitibns could not be received, bemg proof of a 
diflferem modus from' that alleged in the anfwer ; and fo 
the Court thought, and receded the evidence. In the 
ibrtber hearing of the caufe, it was thought proper, for 
another purpofe, to read, on the part of the plamtiff, 
the Tery depofitions that had before been objeOed to» 
vdien they were offered to be read M the part of the 
defiendants ; frpm which the immemorial modus of 4d% 
appeared : what did the Court upon this ? They faid, 
that they could not dired an iffoe to try the exifkence of 
a modus on behalf of the defendants, which they have 
not alledged m their anfwer; and they ought not to 
decree 4m account of tithes, in iktGt contradifiion to 
^e proof of the modus, and that proc^ arifing from evi« 
deuce received on the plaintiff's part ; and the bill, aa 
to the part of it which prayed an account of the titltM 
powTfd hj that modus, was difiaified* 
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~i8ii« Now the principle^ to be deduced irom thefe ctfes, 

^■ 1 — "" — ^ appears to me to be this ; that although the defendant 
a^iHift ^adls in hb defence, yet if the plaintiff bimfelf (hew, that 
latfodim ^^ ^8 not entitled to the thing he feek to recover, he 
(hall not recover : If the cafe be clear, then the Court 
vill difmifs his bill at once ; but if doubtful, the Court 
will fend it to an iffue. The fame principle prevaib in 
Courts of Law, for although the defence be bad in 
point of law, if the Court fee, upon the whole record, 
that the plaintiff is not entitled to recover, judgment 
muft be given agaioft him. There is an anonymous 
cafe in Ventris (a), where it is laid down, ^^ If the jury, 
^' upon an iffue joined in a prohilntion upon a modm 
^^ deciiMondif find a different modus, yet the defendant 
^ fliali not have a conliiltation, for it appears he ought 
^^ not to fue for tithes in fpede, there beisg a modus 
*^ found :'' I take that to be hw, and that is diredly in 
point to the prefent queftion* 

. How are thefe cafes attempted to be anfwered ? It is 
laid, that both in the cafe of Eiifu v. Dormer^ and Scott 
V. Fenwidt^ the defences are of the feme nature ^ridi 
the evidence ; both modufes, only miftakes in the fimi« 
and that a compofition real is a different thing : thef 
are di&rent to be fiire in thdr periods of dttiatbnj one 
being of preferiptive antiquity, and the other fiattttal)k 
juitiqutty : yet both are modufes, and fpri^g bom the 
jfame origpn, B»xt we are not to look merely to fee wh» 
.ther the one cafe precifely tallies with the fed of aoN 
Other; that rarely happens. What then are tbepm^ 
pples upon which thofe cafes are decided ? The prin- 
ciples, in thefe cafes, appear to me to warrant us in do- 
|ng what was done, in the cafe of EUm v. Dormetf diaiJSb 
m fending it to an iffue on the foot oi real compofiflw 
pr not. It hasbeea argued, that there is ao evidence to 
|bew that the agtement exifted before the ijlh of 
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Elizaietbj or that the ordis^ry conc^rred in the agree- 
ment ; that there were many agreements of this fort 
made without the confent of the ordinary ; and that the 
evidence does not prove any parties to the agreement^ 
but the redor and the land-o^B^ers : thefe- are obferva« 
tions proper to be made to a jury agamft the exift^ce of 
a legal compofiticm ; but, on the other hand, they afford 
evidence, that up to that period (1715) forty pounds a 
year had been regularly paid, and reputed to be pu4 
under an agreement, made abottt 1 50 years before : the 
proceedings, in that very caufe, (hew that the xe€to9 
and parifluoners of that day, as well as the Court, aded 
upon it as a legal exifting comppfition ; the reftor not 
difputing its validity, but taking an tfliie, whefber the 
particular clofe was part of the bnd covered by the* com^ 
pofitmn, or not. 

It is not my province to decide upon the weight of 
evidence, apd therefore I give no opinion upon it ; one 
obfervation however naturally occurs, that at that time 
of day the compoiition itfeif continued to be beneficial 
to the re&or, aiul tl^refore he did not feek to impeach 
it; or that uninterrupted ufage was confidered by the 
lawyers of that day as clear evidence to prove it ; and 
therefore he did not fe^ to impeach it : otherwife he 
could hardly have taken an iflue on a collateral h6t ; 
when according to the cafe of RoSin/on r. Appletm^ he 
might have got rid of the whole compofition at once. 
^d therefore, as well upon the general ground, at 
upon ^ particubr circumftances of this cafe, I think 
the Court ought to direft an iffue, to try whether the 
40/. is a real compofition or not. 

G a AH AM, '^iir^». I ihall forbear to ftate aiiy thing 
€d the particular nature of this cafe ; becaufe, with re- 
gard to the defence originally fet up, it is perfectly clear, 
from the courfe which this caufe has taken in argument, 
that the -original defence, as fet out upon the record, 
pnift be confidered a$ totally abandoned. This indeed 
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was very early felt ; but then it was contended on the 
part of the defendants, that the depofitions in the former 
caufe, which were read by the plaintiflf, for the purpofe 
of negativing the immemoriality of this payment, ihewed 
that there had been an agreement^ made 150 years before 
the year 17159 that a fmn of 40/. a year ihould be paid 
in lieu of the tithes in refpeft of the lands, from which 
the plaintiff now claims tithes m kmd ; and that, as 150 
years before the year 1715 precedes the i^ihof Eliza* 
betb^ the plaintiff has therefore defeated his own claim, 
by (hewing a bargain, that is, an agreement, which may 
be prefumed to have all the requifites of a compofidon 
real before the ftatute ; and, therefore, thatit ought to be 
dire&ed by the Court to go to a jury, to afcertain whe« 
ther a compofidon real did or did not ezift : this is the 
fubftaiice of the argument ; and upon this argument the 
queition is, whether the Court is compelled from the 
acddentsd diiclofure of thefe drcumftances, and from 
that alone, to dire& this inqiury ; becaufe unqueftion- 
ably I (hall prove, that the defence of a prefcripdon in 
mado decimamU is effentially different from the defence 
of a compofition real. But in the coniideration of the 
effeft of the accidental introdu£lion of tUs drcumftance, 
it ought to be recoUefted, that the fa£t of the eziftence 
of any agreement before the t3th of ERzabeib is not 
proved : it is a mere hearlay of a fa&, and not only 
that, but there is no predfe date, except that one wit- 
nefs believed that k was 150 years ago, one or two old 
witnefles faying they had heard it was only 100 years 
ago ; nor is it ftated in thefe depofidons, whether that 
agreement was in writing, or between what parties. The 
plaintiff undoubtedly makes this evidence, and a plaintiff 
may go further, and fay, I will admit the anfwer with- 
out its being on oath, becaufe if the party interefted will 
give credit to it without oath, the Court may adopt the 
fame mode of proceeding : but the teftimony of the wit- 
neffes in all thefe cafes mu(t be the time with that of 

every 
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tftery other witnefs ; they miift fpeak from thehr own 
knowledge of the fads ; what others tell them is not 
evidence : the plaintiff alfo may admit a fad, that is not 
proved ; but to take this mod ftrongly againft the plain- 
tiff, what does he admit f he admits only that the de« 
ponent heard fomebody fay, that there was an agreement 
made at that time ; but he does not admit, that he be- 
fieves it to be true. 

The cafes do not fupport the argument. In Ekitu v« 
Dormer^ which is perhaps the lead diftmft of the two 
cafes, I think upon a fair exsimination of that cafe, I fee 
mod diftindly, that Lord Hardwicke had before him 
precife evidence of the eziftence of the modufes ; it was 
a bill filed and a crofs bill filed, which I have had an 
opportunity of feeing, and I think no bill was ever 
more carelefsly drawn: now that cafe is reported ia 
Atkins (I); and there Lord Hardwicke is made to 
fay, ^* that as the plaintiff's own witneffes (hew a reafon- 
^^ iable ground for a modus, it would be going too far 
^^ . to fay, that an account of tithes ihould be decreed, 
^* where even upon the plaintiff's evidence it appears 
^ there is a modus/' It is very imperfectly dated in 
Atkins ; I have indeed feen the Regifter^s Book, and even 
that does not give the information that I wifli ; but, by 
that, it appears, that feveral documents were read on 
both fides, and among the red a receipt under the plain- 
tiff's own hand ; now from this it may be inferred, that 
die two payments, which appeared in the refult of the 
examination^ and the depofitions in that cafe, had been in 
point of fad made and received for a very cohfiderable 
time, and that he thought they might be fubdantiated as 
a modus: from the words of Lord Hardwicke, it is 
clear, that he mud have had evidence before him, that 
thefe didinft payments of lox. for hay, and 5/. for the 
privy tithes of the demefne land, had been made, and 
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fi>r to Icng a rime^ as to ihefir that they were utunnMi 
rud rights ; and he decreed that the account fliould be 
taken of what was dae in refpe& of thofe fums* Lord 
HARBfriCKE would not have done that, unlefe there 
had been evidence before him of the long continuance of 
the payment. But how can we decree an account m the 
prefent cafe ? The deponent had heard of an agreement 
for the payment 1 50 years before ; and becaufe iie bad 
been told fo, we are to decree that an account may be 
taken upcm the foot of that corapofition real : and if the 
Court could not proceed upon that ground, to make iti 
decree for that purpofe ; it ought not for any other pur* 
pofe* Then perhaps the defendant will fay, that thertf 
is fufficient, to difmifs the bill : but before the Court 
would difmifs the bill, the Court muft fee a reaibnabie 
ground for difmiffing it : now can this be faid to be a 
reafonable gromi^, becaufe this witnefe alone (in oppo^ 
fition to the teftimony of the other witnefles in the fame 
caufe, who fpeak only to a hundred years) has heard this 
loofely ) is it a reafonable ground, eiiher to difmils die 
liU, or even to dired . an iflue, when the moment that 
the depofition is read in the Court, the Judge at nififriut 
would feel it his duty to fay, this is no evidence. 

It would be almoft a wafte of time to obferve iipoii 
the cafe of Se^tt v. Fenwick ; that was a. cafe predfely of 
the fame nature : It feems to me impoffible to affilnflate 
that oafs to the prefent; or not to fee,;d^t Mr* Bartn 
£yr£ had the mod folid grounds not to make a decree 
in bar of that plea of the pls^dflf himfelf : I will era 
affume, that this might be tifed as evidmce comiag out 
of the mouth of this plaintiff, that it was evid^ice of a 
fubfifting agreement for 1 50 years before 1715* I Aoidd 
anfwer that by faying, this is not to outweigh the eri- 
dence of the two other witnefies 1 Befides, I fry the 
]()aiatiff here is undoubtedly taken .by fuqmaie $ he 
comes to meet an immemorial payment ^ if they infift 
upon a compoiition real^ the defendants (hould at lead 

7. have 
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have %olDe& iqpoa their baths^ as to their bdief of dte 
eadftence of fuch compofitbn real. 

Whoever looks £or compofition real in the old books, 
viU find it has always been confidered, from the earlieft 
time, as a totally diilin& head of defence from a modus 
tbcimandi^ which is a particular mode of takii^ it \ but 
in which cafe, the reftor has always a title to the tithes^ 
though he muft. take it by a mode, that is generally in the 
fliape of a pecuniary payment, yet as a pecuniary pay- 
ment it is tithe : A compofition real, according to the 
definition given of it by Burn {m\ and which I think isi 
perfe&ly corred, and is taken from ancient writers, is a 
difcharge from tithes ; the perfon who has a compofidon 
real has no longer the dthes ; but he. has an equivalent 
for them ; and when yon look at the cafe of Thunderjky^ 
you will fee that there, where the compofition real was 
made by the parfon and the orc&iary, the parfon parts 
with all his tithes, and it is a difcharge from the tithes 
by a pecuniary payment. 

The cafe oi Haywood v. Nicolls in the year I7;S 
undoutedly goes baick to a period of not more than 
38 years ; but what was done in that cafe muft be con« 
fidered conclufi^ve evidence of what was done for a long 
time before : and in the cafe of' the Corporation of 
Bury Sl Edmunds^ the diftindion was. acknowledged and 
fdt f the cafe of compofition real was not in terms ex« 
preftd, but it was confidered as a fubfifting and known 
diftbdian* And m the cafe of Slade v. Drske^ Lord 
HoBART, who was undoubtedly veiy deeply converfant 
with thefe fufajeAs, ufes that expreflion, which has been 
already quoted by my Brother Wood, which is ex« 
ceffiv^ ftrcMig to fliew his opinion that a compo£lioii 
real could not be fet up, where the deed was loft. 

Ffom thofe eafes, therefore, I vesture to conclude in 
ilie firft {dace^ that a eompofition real is a totally cUftinft 
tbiag fvMi a modus demmfmdi} and that in order to fc^- 
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CASES IN THE EXCHEQUER. * 

port a compofition real, this Court does require that 
fome evidence fiiould be given of the exiftence of the 
deed : suid I think I fee clear and marked traces^ from 
the time of Lord Hobart particularly, that that was 
the conftant prevailing notbn> that there is a radical 
diftin^on between a compofition real^ and a modus 
decitnamU. 

Upon thefe grounds I cannot help thinking, that there 
is a clear diftindioh between the cafes of compofition 
real, and modus decimandi ; but at all events^ taking 
the defence here put upon the ground of an immemorial 
payment, it would be mconfiftent with juftice for us to 
dired an inquiry upon a mode; of defence, which the 
party does not fwear to ; and to dired an iflue, without 
the (Itghteft ihadow of legal evidence being brought 
before us. For thefe reafons I think, that the defence 
of immemorial payment is without foundation, and that 
the plaintiff is entitled to his tithes. 

Macoonald Cbirf Baron. I fliall abftam from teach- 
ing thofe points, which are very univerfal, and not ne« 
cdTarily conneded with the prefent cafe ; confinmg my- 
felf chiefly to the cafe, which appears to me, of itfelf to 
fumifli fufficient grounds for reAifinjg an iffue. It is a 
great many yeafs, fince I firft had the honor of fittmg 
here, and upon my coming into this Court, I found 
handed down to me a perfeftly clear dftindion between 
the compofition real and the modus ; focuxtimftanced, 
it ftrikes my mind, that I ought Hot to overturn it my* 
felf; it having been eftablifiied for more than 30 or 
40 years, and before that time, countenanced in the cafe 
of the Corporation of, Bwj St. Edmunds ; I think it^ 
therefore, my duty to vrait till my fiiperiors tdl me that 
it is not law. There are many inftancei of uncectainty, 
which it is much to be wilked were rendered oertadn; 
but a matter of this kiad, is my opinioD, diflPeni moft 
e^tially fiom anjr aiteratioBt viiieli die Court may 
make in their mode ol^eadiag* 

With 
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With refpeft to this fpecies of property there is a jSu. 
barrier fel up between modus and compofition real : I ^ - ^ 

Bennett 

always have underftood that in one cafej length of pay- ajraind 
ment is perfectly fufBcient 5 but that in the other, fecon^ and othci* 
dary evidence at leaft has been alvj^ays required, to fupply 
the impoffibility, probably in almoft all cafes, of prp- 
ducing the deed itfelf. The ftatute of the 13th of EltTta* 
beth proves that the fpoliation of the property of the clergy 
was felt to be a great public evil : Now, therefore, it 
feems reafonable, that as very improper bargains were 
going on, as I am entitled to aflume from the ftatute, 
a guard was placed around them, and it was required 
that in thofe bargains, which are reprehended by the 
ftatute, fome auxiliary evidence fliould be exafted by the 
Court : That it has been fo for many years, is enough 
for me to wait with humility an alteration of the law by 
thofe, who alone are capable of altering it. 

It ftruck me when this idea of the poflibility of a com- 
pofition real firft fprung up, whether it was poftible, that 
we could dired an ifTue to determine a point, which .was 
not in iflue between the parties: how is that poilible? 
There never was known an inftance of fuch a thing being 
done. The reftor in the prefent cafe claims the tithes 
in kind, and againft this claim the defendants make thk 
defence, that they are informed and believe that from 
the time, whereof the memory of man is not to 'the con- 
trary, 40/. has been paid. The ground fet up by this 
defence is clearly and diftin&ly a modus, well and fully 
defcribed, as a prefcriptive payment ; if that fails there- 
fore, and there is no ground for entertaining a notion of 
compofition real, there is an end of this cafe. Then as 
to a compofition real, circumftances might have been pro- 
duced to fhew that fuch a deed once exifted, but nothing 
is produced in evidence in this cafe to raife even a fufpi- 
cion that that was fo : it appears from the former fuit 
in the year 17 15, that upon a particular occafion an 
agreement was entered into between the then redof, 
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-and the occupiers^ one witnefs faying 150 years, the 
others faying 100 years before that tiitie, which was a 
mere agreement^ as defcribed by the parties, and not a 
compofition real, without the lead notion of there being 
to It the proper parties, which muft exift to render it 
valid ; fuch then is the evidence in this cafe : Now the 
origin of this payment of 40/. is proved to have been at 
the furtheft, but juft befoi-e the ftatute of Elizabeth; an 
agreement might have been made ; but how made ? it 
might have been made with the concurrence of the 
parfon, patron, and ordinary ; but neither of thefe has 
ever been hinted at: befides the anfwer in this cafe 
infifts upon a modus in the ftri£left fenfe of it. 

Then it is argued by analogy with the cafe of Scoti v. 
Fenwickj that upon the plaintiff^'s own evidence there 
(hould be an iflue direded to try the queftion; now 
where the defendant is endeavouring to prove one 
modus, and the evidence for the plaintiff goes to another, 
the plaintiff certainly canhot entitle himfelf to a decree ; 
but the cafe is very different, where a plaintiff proves not 
even a compofition real, but merely that an agreement 
had taken place between tht reftor and the owners of 
the land, perhaps before the ftatute of EliTuibeib^ but 
which faft is rendered uncertain by the exceffive lame- 
nefs of the evidence ; and where there is not even an 
affertion of the agreement fet up in the anfwer. And 
upon the pleadings in the prefent cafe it does not appear 
to me, that there is even evidence of a private agreement 
between the owners and the redor : the reftor refts his 
claim upon his Common Law nght, which mufl prevail ; 
the occupiers fet up a modus, having all xhe qualities of a 
ftri£b modus, and the anfwer gives no reafon to fuppofe 
that a compofition real would be infifted upon ; and that 
which is infifted upon as a modus, was but a private 
agreement, which cannot bind the fucceffor of the re3or, 
who was no party to that agreement. The defendants 
have failed in proiving a prefcriptive payment, and there 
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is no. evidence to (hew a real compofitioa between proper 
parties ; , we have indeed no evidence upon this point, 
but a mere furnrife ftarted by counfel at the bar ; the 
furmife of the poffibility of a compofition real, when the 
very defcription of that tranfa6tion is, that it was no 
compofition real, but an agreement between two parties 
only. 

In this cafe the parties, if they had pleafed, miigfat 
have filed a bill to eftabli(h a compofition real ; they may 
to-morrow file a bill to eftabliih a compofition real, and 
then will be the proper time for us to judge of^an ifliie ; 
but at prefent nothing has appeared upon the record to 
prove a compofition real ; and the little that did appear 
in the courfe of the caufe was relative to a mere private 
agreement. I am therefore of opinion, and my Brother 
Thomson, whom I have confulted, agrees with me, that 
there (hould be a decree for the plaintiff, ^a) 

(a) The following ^re the cafet referred to in dote (x) p. 340.- 

Foster v. Car& and Others* 

Hilary Term, 24th of Eli%ahdh* 

** Fon the matter depending in variance in this court between SUr 
JoHir Foster, Knight^ complainaot, and Johm Cakr, MUiail 
Stacker^ and Roger CanudUy defendants, for and coDceroing tht 
tithes of corn and grain coming and growing in and upon all thofe 
lands and tenements commonly called Woodhail TempUf and Threp^ 
^voodf Whitehoufe Haughte^ Manhood field, and Satlingiionn in the 
pariih of Warden in the county of Norihumhtrland^ in the teifures 
or occupations of the faid defendants, whereunto the faid defend^^ 
ants made title by force of a grant made by bur Sovereign Lady 
the Queen's Majefty by her Highnefs' letters patent, dated the 
twelfth day of April in the year of her Highnefs' reign, of* 

all the tithes coming and growing within the Barony of Langky in 
the faid county of Northumberland t unto Sir Chrtfiepber Haiton% 
Knighi^ his heirs or affigns, in fee, whofe eftate the complainant 
hath, and complained that the faid defendants had withheld the 
tithes of com and grain coming and growing in and upon the lands 
and tenements beforcT mentioned. And the defendants for anfvj|;er 
theneto made title by pi^teription to have and enjoy the whole 
6«its, cqmmoditits, pn>fits> and increafe of all cora and grain 
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fosTER '* whatfoever renewing, growing, and coming of, in, or upon thefaia 

a^aind << lands and tenements, without feverance or divifion of auj tithe or 

and Others. " tenth part of the fame» for certain yearly fotns of money hereafter 

** mentioned ufed to be paid for the tithe of corn thereof to the 

** prior and convent of Hexham before the fuppreflion theieof, and 

•* iince to the proprietaries or farmen of the parfonage of War Jen 

** in the faid county, at the feaft of St* Andrew the Apoftle only 

** (that is to fay) the faid John Carr for the lands and tenements called 

" Wcddhall tbefumof 51., the faid Roger Carna^ie £or the faid lands 

" and tenements called SatUngsiones the fum of 20^., and the (aid 

«* Michael Stocker for the tithes of the faid lands called Temple and 

" Threpwood^ Whttehoufe Haughte^ and Manwood field, 16/., as by 

*' the federal pleadings thereof remaining in this Honourable Coart 

^ ^' at large appeareth ; for the trial of which caufe a commiflion was 

*» awarded out of this Court for the examination of witnefles touch- 
ing the fame, which was executed, and certified unto this Court, 
and publication thereof had, and a day appointed for the hear- 
ing of the fame, at which day the caufe was upenly debated by the 
*^ Couufel learned of both the faid parties. And roRASMUCH as 
'* upon the hearing and debating thereof it appeared by the depofi- 
** tions of divers witnefTes examined on the part and behalf of the 
«( faid defendants that the faid lands and tenements called IVcodhall 
« and Satiingstones have been of long time occupied and enjoyed by the 
<< feveral occupiers thereof without diviixon^ fetting forth or payaicnt 
<* of any tithe-com in kind, and that there have been paid for the 
** fame tithe-corn the faid feveral fums of money in manner and form 
** before alleged \ and for that the faid complainant bath made no 
**• proofe at all in difproofe of the faid titles made by the faid Carr 
'* t^ Carnahie. It is thxrefore ordered and decreed theday and 
year abovefaid that the faid John Ciirr his heirs and affignt and all 
and every perfon or perfons claiming by, from, or under him and the 
** ^id JRoger Carnahte^ his executors, adminiilrators and affigns and fnch 
*^ other perfon or perfons from whom he claimeth, (hall from heoce- 
** forth feverally have and enjoy all the corn and grain whatfoever 
** coming and growing in and upon the faid lands aud tenements 
** called Woodball and Satiingstones 9 without fetting forth or payment 
" of any tithe* corn or grain for the fame, and without let, fuit, trouble 
<^ or vexation of the faid complainant his heirs or afligns or of any 
^ other perfon or perfons claiming or which hereaj^r (hall by from 
or under his or their procurement or commandment , yielding and 
paying for the faid tithes unto the faid complainant his heirt and 
^*' aifigns the feveral fums of money before mentioned at the faid 
** feaft of Saint Andrew the Apodle. Ano forasmuch a! (b as it 
*' appeared by the depofitions of the faid witnefles that the faid 
^ Jiflihael Stoker and his anceftors have likewife occnpied and en? 
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** joyed the faid lands and tenements called Tetnpkf and Threpwoodj Fom& 

" Wbitehoufe Haughte^ and Manhood field in the occupation of the ^1^^ 

** faid Michael Stoker and have paid no tithes of corn and grain in 1^4 Otfcen. 

'* kind for the fame ; and for that it appeared by the depofitiona 

" aforefaid that the fcryants of the late prior of HcKham would have 

'* tithed the fame, and were refcued, aird no tithes paid. It is there* 

*' upon likewife ordered and decreed that the faid Michael Stoker hit 

** heirs and afligns and all and every perfon and perfons claiming 

•* from, by or under him, (hall have, occupy and enjoy the faid lands, 

** tenements and every of them with the appurtenances^ and all com 

** and grain coming and growing in and upon the fame without pay** 

*^ ment of any tithe-^om in proper kind."' 

Stafford and Others v. Webster. Mutdej^ 

ytme aoth. 
Trinity Term, aSth of ERxabetb. BsDroaBisxfta. 

« Whereas by a former order made at this Court the ninth day 
••« oi February laft pall, between JbiSii Stafford^ Efq. Join Kefipefi^Ed" 
** mond Front and others, plaintiffs, agaipft William Weh^er^ farmer ^ol 
^* a portion of tithes iifueing out of certain paflures and clofes in ^ir^- 
** bury in the parifh oi Eaton Soken in the county oi Bedford/biref de» 
** fendant, concerning a prefcription in modo deeimandi claimed by 
** the plaintiffs for difcharge of the tithes of the premifes. It was 
** ordered that the (aid caufe (hould be retained and ordered in thia 
^ Court that both parties fhould attend upon Sir Walter Mild^ 
** MAV Knigbty Chancellor of this Court, and Mr. Barcn Flovbr- 
^ DEW 1 or Mr. Baron Gent, and abide their order and determina* 
'< tion therein. Forasmuch as the faid Sir Walter Milpmay and 
** Mr. Baron Gent have this prefent term heard the faid caufe at 
** large, and other evidence and witaeffes on both fides, have certified 
** their order and determination in the premiffes as followeth (viz.) 
** That forafmuch as it appeared to them that the fome of ^ge. §d 
<* hath been both in the time of the Prior of St. Neotei, and always 
** efythence the diffolution of the faid Priory paid as for the recom- 
** pence of tithes renewing in the faid cloffes, Therefore the faid Sif 
** Walter Mildmay and the faid Mr. Baron Gent have ordered and 
<< determined that the faid John Stafford^ his heirs or alfigns, the (aid 
'* John Kepptfiy Edmond Front and all others tenants, fanners, aad 
|( occupiers of the faid pa(lures and ctoffes in Sudbury aforefaid^ 
<* every of them (hall at all times hereafter quietly and peaceably 
U have, bold) poffefs, occupie, and enjoy his, their, and every of their 
*' clo({es, pafturee^ and grounds clearly difcharged of and from f&iy- 
<' ment of any tithes in kind, to the Queen's Majefty, her heirs and 
** fucceffors, or to the faid William Webjler^ his ezecutort or aflSgnl^ 
^ paying only the iaid fuQi of 39/* 51/. in difcharge thereof in f uch 
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** order as heretofore hath been mod ufually paid, until better 
" matter be (hewed to the contrary for the Queen's Maje0y : and 
** for the better eftablifhment of the fai.d order, it is now tbii prefeot 
« day ordered artjd decreed by the Coort, that ^e faid order and 
*** determination, £b made and taken, fliall ftand and be effe€kual in 
** full force and effect accordingly, and that the faid defendant, hii 
f executors, adminiftrators, or alfifrnes, and all others claiming by or 
** from him or them, (hall have and perform the fapie, in all refped^ 
** in manner and form as is aforefaid/' 



YoaKiaiaa. 



WORTBLSY V. HaIGHE. 
Ea/ler Term, 37th oi Elizabeth, 

Richard Wortiley, Efquire, Her M*jefty*s farmer of the 
' re^ory or parfonage of PenjJI(mi, in the county of Tork^ having filed 
a bill againft John Haighit and othrr inhabitants within. the pariih of 
PiH^onet for the tithe com, and hay, and other titheable things 
growing and coming upon their farms and pofieflions within the faid 
parifli in their proper kind ; the defendants by their anfwers flated 
that the owx^rs, tenants, or farmers of the (aid feveral tenements and 
lands, by all the time whereof the memory of man is not to the 
Isontrary, haye paid and ufed yearly to pay to the garfons, incum« 
bents, proprietaries, or farmers of the faid re&ory and parfonage for 
the time being, the yearly fum or payment of feveral certain foms of 
money for and in refped of all the tithea of com and hay yeasly 
leoming^, growing, or renewing in and upon their feveral melFaages 
lands, and tenements ; vrhereupoo iflue was joined, and witneffes were 
examined for both the faid parties : and on Thurfdaj the X5th daf 
of Majf in the 37 th year of the reign of Queen Elhsabetit ** the 
V bi4 complainant and the faid defendants did appear with their 
** learned counfel, and the matter ynM then deliberately heard and 
^* debated before the Right Honorable Lord Bvrghlxt, Lord 
♦* Treafurer of England^ Sir JouH Fortsscub, Knight^ Ciatuellor 
«« of the faid Court, Sir WithiAii Piryam, Knight, Lord Cbier 
f* Baron, and the reft of the Barons of the faid Court ; whereapon 
f* fprfomuch as it fully appeared untp thi^ Court, by the depofitions 
f« of fundry vntncffes, e^Lamined by virtue of joint commiffions under 
** the feal pi this Court, that the faid defendants have for the fjpace 
f< of fifty years )aft paft paid a certain rate in money yearly for their 
f* tithes of com and hay, to the parfon, proprietary, or farmer of 
^ the imd reftory, for and in confidcration and lieu of all their tithe 
f * hay, and com, yearly renewing, coming, and growing within aod 
<< upon their feveral tenements, lands, and farms within the parifii 
ff afonpfaid, in their faid feveral anfwers exprefied, which lie out of the 
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town and hamkt of PiUf/kmet and no tithe hay or corn in kmd : Woitelbt 



« It is THB&EPORl THIB PRlSBUT DAT OROBRBO by thi« CoUft, Bgainft 

'* that the defendants be clearly difmiffed out of this Court with this 
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opinion of this Court, that thqr ought flill to continue that cuftom 
and ufage of payment for their faid tithes, and not to pay their 
faid tithes in kind ; and if they fhall be hereafter fued or molefted 
** for the faid tithes in kind, then upon complaint to be made unto 
** this Court thereof, by the faid defendants or any of them, this 
" Court meaneth to relieve them as caufe (hall require." 



LaNGDALE v. EtHERINGTON. Tiurfia;^ 

Feb. 3<L 
Hilary Term, 39th of EUzaheth. YoaataiRi. 

'< Upon the full and deliberate hearing of the matter depending 
in this Court by englifli bill between Marmadule LangdaUt Gen^ 
tleman, plaintiff, and George Etberlngton. and WilRam Etherington^ 
** defendants, for and touching the tithing in kind in a certain paftnre 
^* ground called Cattlehoimef fometiroe the lands and pofleffions of 
** Sir Robert ConfiahUy Knighu of high treafon attainted, for that the 
** faid defendant (hewed forth in Court this day diters depofitions of 
*-' witneffes taken by commiffion in this Court, that for thefe fifty 
<' years laft paft ever fince the diffolution of the diflblved college or 
" collegiate church of Lowtborff that there hath been paid for the 
** fame a certain fum of 13/. 44/., and no tithes in kind, and for that 
** it was alfo depofed by diyers of the faid witnefles, being ferrantt 
** unto the mafier and fellows of the faid college, that there was 00 
*■ tithes in kind paid for the &me before the diffolution of the faid 
" college, and that the faid plaintiff has not proved by any witneffet 
** or other proofs made in this Court that by any the faid time tithe 
** hath been paid in kind, according to the faid plaintiff's allegations^ 
** oat of the faid ground, called Cattleholtne : It is i'HBRBPORB 
<* THIS DAY ORDBRBO by the Chancellor and Barons of this Court, 
** that the faid caufe here depending between the faid parties (haJl 
" be difmiffed this Court, and to be tried at common law by a pro- 
'< hibition to be brought for the fame." 

By the above order, that the caufe " (hall be difmiffed the Court, 
*' and to be tried at common law by a prohibition to be brought for 
** the iafne," nothing more I imagine was intended, than that the 
parties were at liberty to proceed at law no twith (binding that decree. 
This Court had not then adopted the prefent mode of direding an 
iffue. The firft cafe in which they rcferved the equity till after a 
trial at law, was, I believe, the following of Gilpin v, Andersok ; 
^nd which is inferted here on that account. It ia obfervable, that that 
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19 not exa6tly fimilar to the modem ifTue ; particularly in the plaintilP 
in equity being direded to be aUb the plaintiff at law. 



Nov. 9th. 

HlRTrORD- 
illlRI* 



Gilpin v. Anderson. 

. Mschaelmar Hi^erm, t6th of Charles the ift. 

** Whxreas the caufe depending in this Court by englifh biU 
'f between Thomas Gilpin^ Clerke, plaintifFy «id Henry Anderftm^ 
** Efquire, and John Sermon^ defendants, came this day to be heard 
** before the Barons of this Court, the fame being touching the 
^* tithes both great and fmall of the manor or farm of Pendltj^ and 
^* of the enclofed ground Called Pendky park, which the faid plain* 
*' tiff claimeth to belong to him, as redor of the parifh of AUhury 
f< in the couDty ai Hertford^ and the faid defendant iofifiketh upon an 
** ancient cuftom or rate tithe of 3/. 6/. %d* paid in lieu of the great 
f* tithes for the faid park, and 40X. rate for the whitage or fmall tithes 
f^ of the faid manor or park, and that never any fmall tithes were paid 
^ in kind for the faid manor,, nor great nor fmall for the park ; upon 
f < fome opening and hearing of the faid caufe, the Court thought fit 
/' to refer the fame to be tried at the common law before they would 
'^ determine the fame in equity. It is therefore thought fit aod 
f' ordered by this Court, that the faid plaintiff in the englifh bill 
^ fhall forthwith bring an a^ion in the office of pleas of this Court, 
" againft the faid defendant, Mr. Anderfoni for the tithes of Pendley 
f* park, to which the faid defendant (hall appear gratis^ and plead 
'^ nihil debet f and ftand only upon the cuftom, and modus decimuuu^f 
** and fo proceed ; and the trial to be at the bar of this Court. And 
f' it is further ordered, that the depofitions of fuch witneffi^ as (haH 
^* be dead, or appear by oath not to be able to travel at the time of 
** the faid trial, may be ufed or read on either fide, and the equity of 
** the faid caufe is retained after the time of the faid trial." 

A trial was had, and a verdi<5t found for the rate tithe, and the bill 
difmiffed. 
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The King v. Incledon. u^i^,^ 

July sytMSio. 

npHIS was a motion, on the part of the Crown, for an wdsZtn* 

order to the (heriff of the county of Devon^ to return ^ ^*''' "^' *: 
iflues to the amount of 5000/. upon a writ of dijiringas a Deputy ^ua^ 
ad camputandum iflued out of this Court, againft Robert %ner'eSucnm» 
J^ewton hcledon^ as the executor of Lieutenant-Colonel p«"**>*« '/> •«- 

' ^ count before 

Francis htcledon^ late Deputy-Quarter-Mafter-General in the commif- 
che iiland of Jamaica* And it was made upon a certi* diung pubUc * 
ficate, which had been returned in purfuance of the afts th^gh^** 



00 



of parliament (a) to His Majefty's. Attorney-General by ^'>/^'' '^'» ^«^ 
the Commiffioners for auditing the public accounts ; teaator put in 
ftating, that they had required the faid R. N. Incledon^ his*i§c'; wd"* 
as executor of Colonel F. Incledortj to exhibit to them an i*'''"^ *. !*!!u^!l 

' count I 111 which 

account of the fum of 264,947/, 3/. Jamaica currency^ the ittfuper ap- 
received from the late Sir Jdam Williamfon by the &id declared tiu 
Colonel F. Incledoriy as Deputy-Quarter-Mafter-General [fter"hu*de. 
in Jamaica^ between the 24th day of February 1791 «"^*- 
and the 26th day oi February 1796: and that the faid 
/?• iV. Incledon having negleded to exhibit fuch account, 
his name had, in purfuance of the directions of the fta« 
tute, been included as a defaulter in the certificate tranf- 
mitted by them to the office of His Majefty's Remem- 
brancer, ia order that the ufual procefs might ilTue 
thereupon ; and that notice of the default of the faid 
R. JV. Incledon was given to His Majefty's Attorney- • 
General, in order that fuch motions might be made by 
him to the Court of Exchequer ; and fuch further and 
other procefs might be iflued againft him, the faid R. N, 
Incledon^ as might be deemed neceflary to compel him to 
deliver in the faid account. 

The Solicitor-General and Abbott for the Crown. The 
Gpmmiflioners appointed by this a& ftand in the fituation 
of the ancient Auditors of the Impreft ; they are invefted 

(4) 25 Geo. i» c«52. C 19. 46 Geo. 3. c. 141* f. I7> 

with 
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2Sir. ^^ ^^^ ^^^ powers, which belonged to the andent An* 

c^ii-Ni .^ ditors, and feme fpedal powert are g^iven to them bj 

4>inft'^ this ad. One of the gena^ powers, which belongs to 

iMCLiDON. iii^n,^ 2^4 which alfo belonged to the ancient AuditOTS, 

is a power to call before them all perfons, having re- 
ceived pubHc money, to account for that money ; and 
a fpecial power is delegated to them, to make a certi* 
ficate to the King's Remembrancer of this Court, and 
alfo to the Attorney-General, that application may be 
made to this Court, for a more effedual and compuUbry 
procefs than the ancient writ of diftringasy on which 
ifiues to the amount only of 401. are returned ; that 
being a procefs which has gone on without producing 
any eflfed, the Court is now called on to order the (heriff 
to return fuch iflues, as may compel the party to come 
in, and do that which, it is fubmitted to the Court, he 
ought to do. Here is the account of Sir Adam WiUiam^ 
fon containing in it this charge infuper upon Colonel In^ 
chdon ; upon the face of this account, the Coturt have 
a record regularly paiTed and declared, by which at leaft 
there appears to be authentic grounds for calling upon 
Colonel IncUdon^ if he was living, to difcharge him£^ 
of this, which was an infuper upon him : this, it is fub^ 
mitted, is all that the Crown can, or ought to be called 
upon, to produce, as the ground-work of this motioiu 
Ic is not neceilary in this procefs to fuppprt it by afida^ 
vit ; that being to be met by affidavit ^ the Court would 
in fuch Cafe be trying, whether the account is correA or 
not, before they ilTue any procefs to compel the party 
to come in and account at all : in the prefent ilage fiill 
faith and credence mud be given to the a£ls of the 
Commiffioners, who are bound, on their oath and duty 
of office, not to give Sir A* Williamfon credit for money, 
as' in the hands of Colonel Incledon^ unlefs that is proved 
before them. This therefore is primd facie a groimd for 
procefs againft the defendant; nor can he be prqu« 
diced, becaufe, when he comes b^ore the Con^miffioa*' 

I ers« 
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ers, he mil have a right not only to fay ; I have juftly i^ix. 
and duly expended all the fums of money you have fee < ■ — >■ 1^ 
infuper upon me, but alfo to (hew, if he can, that thofe t^aioft 

V ' 

fums ware improperly placed on his head ; both thefe «"»«"• 

things may be done before the Commiflioners, but not 

elfewhere. It may indeed be faid that the defendant is 

not the accountant himfelf, but only the executor of the 

accountant : but how can it be argued, fuppofing Colonel 

/vr/fi/(7ff himfelf was an accounting party, who ought to 

have paflfed his accounts, that his executor is not bound 

to account ? It will be difficult to contend, that where 

a party dies indebted to the Crown, there is. no remedy 

againfl the executors, and that they are not liable, as 

far as his aflets go ; the defendant muft fland ezadly in 

the lituation of his principal, and liable precifely in the 

fame manner ; it is the necefiary confequence in Jaw, 

that where the party is an accounting party, the liability 

devolves with the aflets, we do not fay beyond them ; 

but with them it devolves upon him tp all intents and 

purpofes. 

Dauncey and Wetherell for the defendant.' The pre- 
feat application to the Court is not for a procefs founded 
on the rule of the Common Law, but the queflion is to 
be determined upon peculiar a£fs of parliament, which 
have been made for the purpbfe ; the jurifdidtion, there- 
fore, of the Cotanmiffioners mufl be looked for in thefe 
ads. The fituation alfo of the defendant is defer\-ing of 
conftderation : Colonel kicledoA and Sir A. William/on are 
both dead : Sir A. William/on died in the year 1 797, 
and Colonel Inckdon in the year 1 799 : the account, in 
which the item of infuper appears, was not declared till 
the year 1 806, and the defendant is now called upon to 
explain, what it is impoffible he fhould explain '; that, of 
which he can know nothing, having no document of 
any fort or kind deferable to the fubjed ; all accounts 
between Sir A. William/on and Colonel Inckdon having 
been fettled ; and the defendant having (ince the death 

of 
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i8ii. oi Colonel Inclethn^ ^ hb reprefentative, paid a fum oJT 
^- -'^* ^ money, which was claimed as being due to Sir A. WiU 

as«inft'^ liamfon upon that fetdement : Thus all public matters 
were fuppofed to be finifhed, and every public voucher 
was given up } fo that he (lands in the lituation of bdng 
utterly unable to give any account whatfoever, and if he 
Sidmitted himfelf liable to be called on at all, he would 
be liable for no lefs fum than 25o,ooo/«9 of which he 
muft difcharge himfelf, although he is utterly difpofleffiad 
of all means whatever of fo doing ; all this has been 
verified by i^ffidaviU Standing in this fituation, the 
defendant contends, that he ought not to be called upoa 
in this way, at a period fo very diftant from that, in 
which the tranfafiion took place j if the dure£tions of 
the ads of parliament had been regularly purfued, there 
wwld have been no caufe for complaint ; the prefenC 
defendant mdeed would not then have ftoQd before the 
Court at all, for the accounts would have been pafled 
by Colonel Incledon himfelf, had he been made an ac^ 
counting party ; and none of the difficulties which are 
now felt would have exifted* Before the Grown can 
make ufe of the provifions of the ad of parliament 
againft the defendant, it muft, by havbg had the ao 
counts declared, put the party in the lituation pf^ub- 
accountant ; and he, bemg dead, cannot now be put in 
that iituation, nor . can his reprefentative. This ftatute^ 
which paffed in the year 1785, aboliihed the office of 
Auditors of the Impreft, and gave the power, which 
belonged to that office, to the prefent Commiifioners i 
what the original powers of that office were it might be 
a matter of difficulty to decide, but no perfon was primd 
facie liable to the funmiary procefs pf the Exchequer but 
an accountant ^ that is to fay, one who received the 
money immediately at its ilTue ; the law books are fileoc 
upon the nature of what is called a fub-aocountant ; and 
this ftatute firft introduced a mode of pbcing the fab- 
accountant on the fame footing as an accountant ; and 
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making him amenable to the fummary procefs, to which 

a^cduntante were liable at Common Law. A fub- 

accountant might perhaps by fome procefs or another be againft 

got upon the record, and then the diftindion between 

him and an accountant is gone ; but that has not been 

d<Mle here. The prefent procefs muft therefore be fup- 

ported upon the ftatute of the 25th of the king, (the 

two other ads (J>) paflfed too late to fuftain this applica* 

cati<»i, having paffed long after the death both of Sir 

A. WiUiamfoH and of Colonel IncLdon :) by the 17th 

fe&ion of that ftatute, every public officer is required 

within a given time, to tranfmit an account of all money 

paid by him to any perfon for the public fervice, in 

order that fuch money may. be put in charge againft the 

party receiving it ; how can that part be got over now, 

and how can the Court fo conftrue the ad as to put 

the executor of Colonel Incledon in charge, fo many years 

after the tranfadion has taken place, and after the death 

of all the parties alluded to in this ad ? Under all thefe 

circumftances, and under the fair conftrudion of thefe 

«ds, it is clear that fomething ought to be done in order 

to make a fub-accountant (land on the fame footing, as 

to the jurifdidion of the Commiffioners, as the principal 

accountant; there is no queftton but Colonel Incledon 

' would have been liable to account for every guinea, if, 

within three months after Sir A» William/on had fent 

over his accounts, the Commtflioners had tranfmitted a 

duplicate to the King's Remembrancer, and he had beei^ 

entered on the Impreft Roll ; but if the Commiffioners 

negleded fo to do, it is impoffible to argue, that their notice 

to the Attorney-General can becdme the bafis, on which 

the iame procefs can be maintained, as if all the provi* 

fions and exigencies of the ftatute had been carried into 

> dBfed* 

(*), 45 Gt%. J, C.55, V 46 Geo. 3. c. 141. 

It 
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1811. It 18 attempted by this motion to make the executor 

% ^ ■*> — mj of an accountant liable to this junfdiftion, which is li- 

■i^inft mited, peculiar, and fpecific, ixrhich is m faft a peifoiul 

iircLBooK. juyjfdj^j(^ QY^r the individual ; and to make even him 

liable, certain ads ought to have been done, which have 
in the prefent cafe been negleded : there are certaunly 
many ftatutes, where executor being mentioned, it has 
been held to extend to adminiftrators ; but there is no 
ftatute, conne£):ed with this kind of fubjed, particularly 
where a jurifdidion is eredted in derogation of the Com* 
mon Law, which has, by any rule of conftrudidn, been 
extended to the executor, when the mdividual alone was 
fubjed to its operation. It is not intended to be demed, 
but that the defendant is liable to account ; the Crowa 
undoubtedly has a mode, by which it can make an a- 
ecutor account, namely, the ordinary right, which it 
poflefles, of compiling by an information, either thepar* 
ties tbemfelves, or their reprefentatives, to come in and 
account : in fuch cafe, when ^you call upon an executor 
to account, you muft prove that his teftator received the 
particular fums of mbney ; but by the method, which the 
Grown now contends for, the Commiffioners invert the 
mode ; nor can it be denied, that it is al(b an inverfioa 
of every law, and of every rule of law ; and if an a& of 
parliament eftabliflies a tribunal fo in derogation of the 
rules of Common Law, that ad is to be conftrued lite^ 
rally, precifely, and ftridly ; and it ibould not be es- 
tended beyond the letter of the ftatute^ lb as to reach the 
cafe now before the Court. 

The SolicitorXjemral in reply. In anfwer to the ar- 
guments drawn from this being a new tribunal, it will 
be only neceflary to refer to the 8 th fedion of this aft 
of parliament \ and we ihall find that the Commiffiotieis 
are *^ invefted with all the powers and authorities, and 
«' (hall be fubjed to the performance of the fiune duties, 
<^ and Uable to the fame control^ which the Auditors of 

"the 
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•• the Impreft are now by law, ufage, or cuftom invefted 
** with, or are fubjedl or liable to, except as the fame ^^ j^^^ 
«* are or ihall be altered or affefted by this z& ;" there- "g'^nft 
fore it is plain, that it is in h6t no new tribunal, it is as 
old as the conftitution in all its powers ; and their power 
is not confined to accountants or fulvaccountants, but 
embraces every individual to whom public money is 
intrafted. The argument with regard to the tranrmiflion 
of the accounts i^efts entirely upon a fallacy, if indeed 
the principal accountant had come before the Commif- 
fioners, and defired to be excufed a fum of money, 
(hewing that he had paid it to another ; but having ne- 
gleded to tranfmit the accbunt to the Commilfioners, it 
was perfeSly competent for them to refufe to do fo, 
becaufe he did not render the account in due time for 
his own exoneration ; but his negleQ would not operate 
as a bar or excufe for the iperfon, who had adually 
received the money, and who was therefore by Common 
Law refponfible: the ad indeed vifits the principal 
accountant with certain penalties, but does not take 
away the right, which the public had, and (lill pofTefles, 
undiminifhed and unlimited, againft the individual, who 
a&ually received the money. With regard to the hard- 
(hip arifing from the period, which has elapfed, we have 
been a long time trying to fettle this matter, particularly 
in the years 1801 and 1802 ; but the defendant has been 
advifed to refill this procefs ; and the Crown, being un- 
willing to proceed to extremities, has permitted this 
matter to ftand over till now, and has how inftituted this 
proceeding, in order to fet itfelf right in point of ^rece* 
dent, to eftablifl), if that be neceflary, that an executor 
fliould account modo etformd, which we contend, he is 
equally liable to do as his principal. 

Macdokald Chief Baron. We have thought much Fnds^, 
of this cafe, becaufe it is the firft application of the J^^y^T*^^^^ 
fort, which has been made to the Court under this 
claufe of the aft of the 125th of the king ; that aft, after 

having 
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tSix. having complained of loffes and inconveniences having 
* *■ ' >■' '^ arifen to the public, by fub-accountants not having been 

•gamd put in charge, till a long time has elapfed after the 
monies were iffued to them, firft dire£ts what {hall be 
done in the cafe of accountants, and then it proceeds to 
take up the fubjed: of fub*accountants : as to the dis- 
tinction between the cafes of accountants and fub- 
accountants, that is quite unnecefTary, with reference to 
the prefent cafe, becaufe the a£t puts them both on the 
fame footing, having directed '^ that the faid Commif- 
fioners fhall, fo often as they (hall think fit, call upon 
fuch perfons to whom fums of money have been or 
** fliall be iffued or paid to render an account ;" the afit 
having before mentioned fub-accountants, as well as ac- 
countants. It was^ alfo argued that executors were not 
liable, but that is impoflible, for from time eternal in 
the pradHce of this Court, the executor hals been held 
liable as far as the teftator himfelf. 

But a difficulty has occurred to us, as to the mode of 
proceeding, which the Court is called upon to take; 
for it is quite clear, that the Auditors of public accounts 
can take no account of what affets, the executor may 
have derived from his tedator ; I do not know what 
they are to do with a man, who fays, I have received 
not a fingle {hilling from my te{lator, and yet dc bonis 
propriis you require me to depofiit 5000/. They can 
take Notice of nothing but the monies received by 
charge, and the difcharge by voucher. There appears 
to us a great di{Eculty, therefore, when we are in the 
cafe of an executor, whofe Judges, the Auditors, have 
no authonty or power to take any account at ail of 
what affets, he may have derived from his teftator $ I 
mention this^ becaufe it has induced a doubt in the 
mind of the Court, whether the proper mode of pro- 
ceedmg may not be by information or bill, under -^her 
of which modes, an account nuty be taken y and under 

II wiiicfa 
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ivhich the executor may ihew, what he has or has not isu. 

reiceiv^. >->*.- ^j 

Emertaining confiderable hefication upon that fub* > •i^md 
je£t, we find ourfelves not rip^ to lay down the rule in '**"'•'*•*''• 
the fir ft bftance^ in a matter of Tuch great confequence 
as this. On the one hand^ it is of infinite importance 
that the reprefentativ^ of accountants fhould be, in * 

feme way or other, brought to an account : On the other 
hand, there may be a difficulty, arifing from the parti- 
cular fituation of an executor being compelled inftantly 
to pledge 5000/. in a proceeding, where there is no op- 
portunity of an account of aflets being taken. Although 
fome time may be loft by it, yet we feel, that it is better 
that time (hould be loft, than that we (hould be obliged, 
at the inftant, to limit out a new principle ; and, as it is 
of infinite importance to the Crown on the one hand, 
and to the reprefentatives of accountants on the other^ 
we wifli it fhoutd be fpoken to again. 

Abbott for the Grown. The procefs, that the Crown Feh^^n 6t]i 
applies for in this cafe, is the ancient, ufual, and re- 
gular procefs (known to the Common Law as far back 
as any traces can be found) by which, the king calls upon 
perfops to account ; the practice indeed has of late been 
for the iheriff to levy only 40^., though the writ is 
againft all the lands \ fo that the procefs has, in a long 
courfe of years, become ineffedual from the negledt of 
thofe who execute it, not from any deficiency in its 
own frame, or from any want of authority to make it 
eSedual. It is alfo the only method, by which an exe* 
cutor can be compelled to go before the Cpmmiifioners ; ' 
and if it is not allowed, the a£i, as to executors, will 
be a dead letter ; the CommiiHoners will not pofiefs the 
powers, which are given them, namely, the powers of 
the Auditors of the Impreft ; and the 9th fe&ion of the. 
adk, by which they are required " to call before them 
^^ all fuch perfons, as (hall have received any fum of 
'^ money by way of impreft, or in any ptber manner, 

Co ^ for 
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i8u. ** for which they fhall be accountable/' will Be nuga- 
*-_' — ' tory, where a party dies before his account is fettled. It 

•gainft is inipoffible to fuppofe, that the ancient and regular 
procefs was not intended to be executed j and if exe- 
cuted, that would be quite as operative, as what we 
now afk for : for then all .the lands and goods of the 
executor would be feized under it. In ancient times^ 
indeed, the remedy was much more fevere, the King's 
debtor could not then make a will, nor. could his exe- 

m 

cutor adminifter the effeds without the leave of the 
King or this Court : feveral inftances of this are to be 
met with in Madox (r ) ; fometimes the King feized all 
the effects into his own hands ; fometimes if the debt 
were doubtful, the King would command the executors 
to retain the amount in th»r hands, till the matter was 

_ difcufied in the Exchequer (</). Then again, ^^ if an 
M accountant did not render his account, or did not 
^ prove the fame in due manner, he was puniflied feve* 
^^ ral ways, by diftrefs and feizure of bis goods, and by 
** amercement (^)/* And throughout the whole chap- 

' ter of accounts and accountants, there is.no'diftin£tifMi 
made between the teftator and the executor ; and we 
alfo find in the long writ a claufe to diftrain the ex* 
ecutor. (/) 

But the^ecial procefs, that the Crqwn applies for in 
this inftance, which is given by the 19th fedion of the 
a£t, is intended as a more effe&ual method, not6f en- 
forcmg payment, but merely of enforcing an account : 
and there is this important diftindion, that where a 
iijiringas iffues for the debt ; there, imlefs the debt is 
paid, the goods feized are not reftored, but go in fatiC- 
fa^on of the debt ; in the prefent cafe, they are only a 
pledge or fecurity, that the party fhall account, and 
they will be returned, as foon as he fubmits, and jxro- 

{e) 3 Mad. Exc. p«i84.etfeq. {J) Id. p. 187. ; 
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ceeds (airly to account. And even fuppofing the a£i had xSn. 
never been paffed, yet it would have been the duty of '-■•":_" -^ 
the Crown-Officers to apply to this Court, to increafe a^aina 
the ifliies, provided the ufual fum had been levied with- ***=''*°?'^* 
cut efied ; as would be done in all common cafes, 
Inhere by the praftice of the Court a dijiringas iffues. 
This therefore removes the difficulty felt by the Court; 
the party may avoid the inconveniences arifing from this 
procefs in the firft inftance^ or he may relieve himfelf at 
any future period, by a£bing as he ought to do. Unlefs,- 
therefore, executors are never to be compelled to ac- 
count before the Commiffioners, there feems to be no 
good reafon againft granting this fpecial procefs to com- 
pel the defendant to do fo. It is no objedion to this 
procefs, that the Commiffioners cannot take an account 
of affets ; the Auditors of Impreft could not, nor is it at 
all neceifary that they (hould do fo ; the methods to be 
taken for payment, are all fubfequent and feparate pro- , 
ceedings : the firft thing to be ^done is to take the ac- 
count of the deceafed ; the next is to enquire, how the 
dd>t (if any) is to be difcharged ; the account taken 
will not be a perfonal th^ge upon the executor ; Colonel 
bcledan^ not the defendant, will be returned indebted ; 
the Commiffioners have merely to afcertain the fum 
due, and then comes the proper time and courfe to pro^ 
ceed againft the executors : When the fum due is 
afcertained, and the debt recorded, then a writ of 
fcire facias will go againft the executor ; a mode of pro- 
ceeding, which the records of this Court furniih many 
tnftances of. Many inftances alfo are to be found of 
executors accounting before the Auditors ; and in the 
cafe of Perceval , Lewis {g) the proceeding inftituted 
againft him was exa£Uy iimilar to the prefent. 

[g) Rex v. Lewis. Mick. Tbrk^ 

44 Oeo. 5. 

Upon the motion of Mr^Attornrj^GencraU on behalf of His Ma- Friduy, Decent 
jetty, informing the Court, that Edw.ard Lewis fifquire, deceafed, *«'*6^f*«o^ 
vai in hit lifetioie contrador with government, for remitting public 
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181 i. It has been fald, that the Crown ought to proceed hj 

information ; but why ihould that mode be preferred to 



The Kino 



ftg«ina the ancient and regular method of accounting before the 
CMi>oN. ^^jj^Qj^ ? Where the Crown has a dUEculty in making 

out its demand, and wiflies to pqt the party to his oath. 



money to the province of fFefi Florida in North America for the paj 
of the troops there, between tbt years 1767 and 178X1 and that the 
fum of twenty-fii thoufand and fifty-five pounds thirteen {hillings and 
four-pence had been received by him under the head of ftoppages, 
which now remained unaccounted foi^ to his Majefty ; and further in- 
forming the Court, that the faid Edward Lewis had by his laft will 
and teftament appointed the faid Perceval Lewis to be his executor, 
and that| a writ of dlfiringat under the feal of this Court had been 
iflued in Michaelmas term lafl, againli the faid Perceval Lewis as 
executor as /iforefaid, direded to the Sheriff of the county of Mid' 
dUfeXf commanding him to diftrain the faid Perceval Lewis by all his 
lands and chattels in his bailiwick to render to his Majefty the >ac- 
counts of the faid Edward Lewis the teftator, as contrador as afore- 
faid ; which writ the faid Sheri£F had returned into this Court aod 
therein certified, that the faid Perceval Lewis had not any lands or 
chattels in his bailiwick, whereby he cou1d.be diftrained ; and further 
informing the Court, that a writ of diflringas under the feal of this 
Court, had been iflued againfl the faid Perceval Lewis, direded tothe 
Sheriff of the county of Southampton, returnable on the laft day of 
next term, commanding him to diftrain the faid Perceval Lewis by 
all his lands and chattels in his bailiwick, to render to his Majefty 
the accounts of the faid Edward Lewis as contrador as aforeCiid : 
It was pkatbd that the flieriff of the county of Saythampton might 
be ordered by the Court to return the fum of five thoufand pounds, 
iffues on the faid Perceval Lewis, for not rendering the faid accounts 
to his Majeftjr as aforefatd ; and on reading the certificate of the Com- 
miffioners for auditing the public Accounts, dated the twenty- 
ninth day of June laft, and the faid writ of difiringeu direded to the 
Sheriff of the county of Middlefese, and the return thereon, and an 
ajfidavii of Robert Savage of fervice of iiotice of this motion, on the 
faid Perceval Lewis, It zs ORDEaao by the Court, that the Sheriff 
of the connty.of Southampton do return one thoufand pounds iffues oa 
the writ of diflringas above mentioned, and that the (aid writ do lie 
in the office until the fecond day in the neict term. 

Within the time limited Perceval Lewis delivered in the accottot 
required, which wai afterwards audited ahd declired aa the ufoal 
naaner, 
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« 

a proceeding in Equity is the proper' courfe ; but ^hat iSu. 
would atn information feek in this inftance ? It is unne- ^ ""^ — -^ 
ceflkry to afk if the money has been received ; that has aj^ainft 
been already eftabliflied by a competent tribunal ; not 
indeed abfolutely^ but primdfacie^ (landing good, till the 
contrary is fhewn : if the Court (hould decree an ac-> 
count, this ittfuper would be evidence of charge before 
the Mafter ; befide^, where the Crown has two modes 
of proceeding, there is no inftance of this Court confining 
it Co one. If this proceis is refufed, the Crown will be 
driven to a remedy more tedious and more expend ve, 
and n)uft in the end go before a tribunal much lefs com- 
petent to make the enquiry s the Commiffioners being, 
^om their habits and experience, much better qualified 
to underfland the nature of the • charges and difcharges 
of a military quarter*ma(ler, than the deputy-remem^ 
brancer of this Court can poffibly be^ 

Wetberell for the defendapt. In refifting this mptiop, 
the defendant is by {la me^ns contending* for a mere 
matter of form, inafmuch as the attempt, upon the part 
of the Crown, is to piake him ^ inftrument of afcer- 
^aining a debt, which he viU afterwards be called upon 
to pay : to do this, it was incumbent upon the Crown (q 
make out, either tt^at this jurifdi^ion belonged, ta the 
old Auditors of Impreft, or that it is fpecially givei\ to 
the prefent Comqiiffioners by this a£t } and it has done 
ndther. The fimple queflipn is, whether the CrQw^, 
pr rather, whether the eze^u^ors. of 4 deceafed accoi^nt^ 
ant, can tnake a perfon a fub-accountant 'after his death, 
he never having b^a put in charge before. In all the 
ft^tutes referred tOj^ tjie accountant proprid 'perfond is 
fppken of ; and this jurifdi^jon, whatever it may be, can 
only be exercifed againft him, and not ags^inft his repre* 
fentative \ throughout tl\e llat. 25 G, 3. the language is 
perfonal : In ordinary cafes, the word executor would 
liaye been inlerted^ had it not b^en the ix^tention of the 
legifls^ture to confine this proc^fs to the perfon^ And by 
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18 If. the later ad (^), the allowance ' of fmall fums may be 

>-_. - * made upon the oath of the party without any voucher j 

•gaind this fhews alfo the fame intention, for how can an executor 

}»cf.uBou. ^^^.| i^JQ^^if pf ^{^^^ claufe ? it is impoffible that he fhould 

lake that oath, and it is therefore impoffible that he 
fliould get fucb allowance. 

Then as to the old powers of the Auditors of Impreft^ 
decifive authority ought to be brought forward to fliew 
them to have been pofleffed of this power ; but no cafe, 
no book has been quoted to prove that they had it. The 
modern character of fub-accountant was firft introduced 
by this a£t, and nothing is to be found upon the fubjeft 
of his chara£ler. The precedents that were produced, 
can be of no avail unlefs they are ad idem^ and it does 
not appear, even in the cafe of Lewisy that the infufer^ 
was fet after the death of the party ; and there appears 
to have been no oppofition. This is no ftruggle to avoid 
accounting^ ,but merely to avoid this proceeding, which 
would fix the defendant with the debt, even though he 
had no aflets. The cafes of Regina v. Doddinpon (f) 
and Regina v. Painter (j) are both in point, and the 
courfe, which was then purfued, ought to be adopted now s 
the Crown fhould file its information : but in the prefent 
proceeding on the part of the Crown, ^there is a total 
deficiency of all principle, precedent, and analogy. 

Abbott in reply. The form of the account is worthy 
of the attention of the Court ; for by that it appears that 
the fum is there placed againft Col. Incledon^ not as 
matter of debt, but as matter of charge only. It is cer- 
tamly true that by this proceeding, the defendant will be 
made an inftrument to afcertain a debt, which he will 
afterwards be called upon to pay : but only as executor, 
it will not fix. him vith perfonal refponfibility. It is fai4 
that the precede^ts are not ad idem^ beqaufe it does not 

{*) 46 G. 5. *. 141./ IS. {^l\ Cra. EVm. 545. Moon, ^75. 
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dippear at what time the infuper was fet ; but had the i»- 
fuper^ in the cafe of Letois^ been fet in his lifetime, that ^~xheKj»« 
would have been mentioned in the order, which on the . again ft 
contrary dates the money to hare been received, and to 
remain unaccounted for : but that is not eflential, for the 
Commiifioners can nnqueftionably compel an account 
from an executor. "As to the oflSce of Auditor of the 
Impreft, though the particular duties are no where de« 
fined, yet it may be collected from every thing that has . 
been written on the fubjeS, that wherever the King's 
money ^as mtrufted to any fubjed to be expended and 
accounted for, the duty of calling either the party or ^ 
his reprefentative to account, fell upon the Auditors ; 
and the pra£lice is the beft evidence of the Law : and as 
to the ad, that gives the old powers of the Auditors to 
the Commiifioners. Two old cafes of informations have 
been referred to, but neither is the cafe of an imprefl: or 
infuper. No inftance can be prpduced, after an infuper^ 
of a bill filed to pafs accounts, though there may be 
fome of bills to difcover aflets. 

The judgment of the Court was this day delivered by vtBe/i^. 
Macdonald Chief Baron. This is a motion for a Af^tbcrth. 
ipecial diftringas againft the executor of a deceafed De- 
puty Quarter-Mafter General ; and to fee, whether this 
procefs fhould iffue, we mud look accurately at the Aft 
of Parliament ; and the more fo, becaufe reliance is had 
upon the fuppofed diftinftion between an accountant and 
a fub- accountant ; who is in faft a perfon, receiving 
public money, only not immediately, but through ano« 
then Let us examine the provifions of the ftat, 25 (?• 3,* 
c. 52. : By the 8th fedion, all tlie powers and the duties 
of the old Auditors are lodged in the prefent Commif* 
fioners; who are required,by the 9th fedio&,to call before 
them ^^ alKuch perlbns, aslhall have received any fum 
•* or fums of %ioney by way of impreft, or in any other 
** manner, for which they ihaU be accountable/^ Words 

M wide as the Englijh language can fupply. Then by 
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1 8 1 1 • the 1 6th fedion, the Auditor of the Exchequer is direded 
*"t^c KiNo~^ ^^ tranfmit an account of all monies iflued by way 
npaipft impreft, and on account; and by the 1 7th feftion it 

enaSed, " that the Paymafter General of his Majefty's 
** Forces, the Treafurer of the Navy, the Treaforer of 
^* the Ordnance, and every other public Officer, who 
> ^^ (hall hereafter pay into the hands of any perfon or 
•* perfons whomfoever, money for public fervices by 
<« way of imprefl: or on account," (hall tranfmit at Aatect 
times an account to the Gommiifioners, who (hall tranf- 
mit a duplicate to the King's Remembrancer, who (hall 
immediately put the feveral fums in charge againft the 
parties. Now, I hold Sir A. William/on to have been a 
public Officer, and Col. Incledon to have been a perfoa^ 
into whofe hands money was paid for public fervices^ 
and duplicates therefore of his accounts were to be traniV 
mitted to the Deputy- Remembrancer, who was to pat 
them in charge againft bim ; all di(tin£lion then is quite 
done away with between principal and derivative ac- 
countants, and they ar^ put upon the fame footing, hy 
this ad ; and the fame proceeding muft take place as to 
both. And the procefs is by no means a new one, created 
by thi^ a^t^ hut it is fiaimiliarly referred to, as the andeat 
and regular procefs, which could have compelled an 
account, without this ad : a more rapid method is di- 
rected for derivative accountants ; but the aCt in no (hape 
touches the proceedings in this Gourt. It gives indeed 
additional powers in one pr two inftances upon proper 
cafes ; but, except in the fufpenfion of th^ procefs againft 
certain Sub-accountants in the 2iftfe£tion, I know of 
nothing in the aft abridging oqr jurifdi£Uon and power. 
It appears, therefore, manife(lly plain, that fub-account« 
ants are put on the fame footing wjth thofe, who originally 
receive money from the Etccb^quer^ with their own hands ; 
and this motion only prays^ that the ancient proqefs may 
be made effc£tua^ 

A panic 
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A panic has been ftruck up^ which for a moment i^xx. 
communicated ilfelf to the Court, that, upon this pro- ^ '"^ " ^ 
cefs ifluing, 5000/. was to be immediately paid oat of againft 
this defendant's pocket ; but this is only procefs to com** 
pel him to appear, and as foon as he proceeds to account, 
the procefs will be (laid : An ulterior proceeding will be 
neceflary, fhould any debt be fixed upon the teftator ; 
but all further proceedings muft be by /cire faciasj to 
which he may pleaA plene adminijiravit ; and he will not 
be anfwerable beyond the aflets ; the onus to affed him 
with ivhich, will lie upon the Crown. 

This is the only way, by which the Commiffioners can 
compel a party to account ; except by this application^ 
they have no means of getting an account, from an un« 
wilfing accountant ; and this Court has unqueftionably 
the power of granting it : and it may be done without 
any inconvenience or opprei&on to the party, inafmuch 
as the itfues are not fold or difpofed of, but they will 
be returned, immediately the defendant choofes to 
account. 

The King may certainly proceed by information, if 
he pleafes, but he may alfo proceed in this Way ; and he 
might have fo proceeded, before this A&. of Parliament : 
That procefs may go againft an executor has been ^ 
clear and fettled point, ever fince the Eari of Devon^ 
Jbire*s cafe (/t) determined, that an executor mud ac- 
count. I fliould recommend, that the writ (hould He 
in the office fome time, to give the defendant an oppor* 
tunity of avoidmg all the inconveniences attending a 
levy, if he fliould be willing, upon knowing the opinion 
of the Court, to come in and account ; but it is ex« 
tremely clear, that the procefs applied for, is the ancient 
^d regular procefs of this Court. 

The motion was allowed^ 

(i) 11 Rep. 89. 
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i8ir. 

nejamtDof. '^h^ King v. Robinson and Others. 

iii^nryVj* nr|iIS was ^ fare facias to recover debts due to an 
B. ai an un- outUw, tried before Macdon ald Chief Baron, in 

^ vifion for hit London at the fittings after Micbaelmdt term in the 49th 
VnS^x, of the King, when a verdift was found for the defend- 
braniw^ted *°^^» **P^^ ^^^ iftiffue, generally ; and upon the 2d, fub- 
or aiicntted, or jedi to the opiuion of the Court, on a cafe, which (jas 
debtt, coDtroni, far as is material to be dated) was as follows : 
mtnTi^ih a ^^'* "^^^ Wood^ by will, bearing date the 27th of 
pro»ifo that If j^f^g 1803, after middng feveral bequefts, devifed to 
miiign, transfer, CoI*James Capper oi Cathay $^ near Cardiff y in the county of 
%m\^^mon. Gtamorgan^ and Darnel RMnfon^ of Grafs Inn, in the 
^*oth^wS* county of Middle/ex J Gentleman, feveral freehold and 
»tten>pt to copyhold premifes, defcribing them, and all the refl and 
rtld"annoity, or refidue of her real and peribnal eftate upon the folbwin^, 
«e?I,1/any'aa, ^^^ong Other, Trufts, (viz.; : " Upon Truft by and out of 
deed, matter, or <c ^jjg refidue of the rents, intereft, diviclends, and profits 

thtng to charge, *•*./>•! « ti r • « *• 

' •iienate, or ** thereof, refpeoively, to pay and allow unto kny laid ion 
*t S^^oid\b«(t' " RobertWood one annuity or clear yearly fumof 400/. of 
**^dcd* 'held ** lawful money of Great Britain^ as an unaKenable provi- 
that the an- <« fion for his perfoual ufe and fupport, for and during the 
foTfeked by the ^' term of his natural life, and not otherwife, and fo 
9^aawry of A cf ^\^x, the fame annuity, or any part therepf, fhall not 

<< be fubjed or liable to be anticipated, or alienated, 
*' or be, or become, in any manner, liable to his debts, 
^^ controul, or engagements \ And my Will is, that the 
<^ faid Annuity fhall be payable and paid from the day 
^^ of my deceafe to my faid Ton, from lime to time, when, 
^' and as the fame ihall become due, and not before, by 
^' four equal quarterly payments, free from the legacy 
*' or annuity duties, and from all other impofitions, and 
^* dedudions whatfoever j Provided neverthelefs, and I 
^' do hereby exprefsly will, order, declare, and dire£l, 
^' that in cafe my faid fon Robert Wood ihall at any time 

"fell. 
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^* fell, affign, transfer, or make over/ demife, most- 
^' gage, charge, or otherwife attempt to alienate the 
«« faid annuity or yearly fum of 400/. herein before *.«^ilift 
•* provided for his perfonal fupport, or any part thereof, ^^«>"*»<>*- 
^* to any perfon or perfons whomfoever, or (hali make, 
•* do, and execute, or caufe or procure to be made, 
done, and executed any a£t, deed, matter, or thing 
Mrhatfoever to charge, alienate, or affe& the faid. an- * 
nuity or clear yearly fum of 400/., or any part there- . 
of^ then and from thenceforth my faid truftees or the 
furvivor of them, his heirs, executors, adminiftrators 
*^ and affigns, or either, or any of them, fliall ^d may, 
and they and each and every of them are, and is, 
hereby fully authorized, and directed to withhold or 
fufpend the faid annuity, or either wholly or partially 
to refufe to pay the fame, or any part thereof, in fu- 
ture, as to themfelves fliall feem beft ; it being my 
intent, that in any fuch cafe, my faid truftees, or the 
** furvivor of them, his heirs, executors, or adminif- 
** trators, fliall have full power, either to fufpend, or 
'* finally to determine, and make void the faid annuity, 
or any part thereof, or otherwife to ift in regard 
thereto, as they in their judgment may think fit, any 
thing to sthe contrary notwithftanding ; And further, 
•* that in cafe of fuch forfeiture or determination of the 
•* faid annuity, my' faid truftees, and the furvivor of 
^* them, his heirs, executors, adminiftrators and affigns, 
" refpeftively, fliall and may, from thencefonh, ftand 
** pofiefted of, or interefted in, and to pay, apply, and 
** difpofe of the rents, interefts, dividends, iffues, and 
** profits, and all other the income of the premifes, out 
" of which the faid annuity or yearly fum of 400/. Ts 
** herein-before direded to be paid or provided for my 
«* faid fon Robert Woodj as aforefaid, and every part 
*^ thereof ; upon the feveral other trufts, and to and for 
^* the feveral intents and pyrpofes hereinafter expreflfed 
f ^ and declared of and 'concerning the fame, ^d from 

2 ** and 
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x8ii. ^* and immediately after the deccafe of my Md fon Ro^ 

^'^u Vr ^ ** ^^^ Wood3 or other fooner determinatioa of the faid 

The Kino t « 

agaioft << annuity. Upon Truit to pay one Annuity or clear 
RoBiNMir. c( yearly fum of 300/. part of the faid annuity of 400A 

** unto Mrs. Frances Woad^ now the wife of the &id Rth' 

^^ bert Woodj and mother of Henry Robert Wood and 
^^ George Francis Wood therein-after named, by like quar-* 

. ^* terly payments, during the term of her natural life, 

*^ for her fole and feparate ufe and benefit, free from 



^* the debts and controul of any hufband, and her. 
^' ceipt or receipts, notwithftanding her coverture, to be 
^^ a fufficient difcharge for the fame." 

Mrs. Wood died on the 6th Dec. 1803, and the will 
was duly proved by the faid James Capper and Daniel 
Robin/on^ but from that time until the time of his death 
herein-after mentioned, the faid Daniel Robin/on took the 
entire ^is^^ement of the truft concern upon bimfelf. 
Robert Wood^ the deyifee in the above will, in confe- 
quence of pecuniary difficviUies quitted England^ fome 
time back* and h^s been refidingi an4 ftiU refides, at 
Vienna. On Monday next before the Feaft of St. John 
the Bapiiji 1807 an outlawry was completed againft the 
fa^id Roi)ert Wood^ at the fuit of Obadiab Legrew Heffe^ 
upon a boqd dated the 20th of May 1795, for the fum 
of 1Z19I' * On the 15th of June .1807 the faid Obadiab 
Legrew H^Jfe gave notice to the faid Daniel Robin/on of 
the outlawry, and that if he paid the annuity after fuch 
notice, be would b^ perfonajly refponlible : On the 9th 
of Odober 18.07 the faid Daniel hobinfon fent notice to 
the faid Robert Wood, at Vienna by letter, whick after re- 
ferring to the will of W[rs, Antf Wgod^ s^d proceedings to 
outlawry by ^r* Hejfey concluded as follows : " Thefe 
** feveral proceedings hieing in the judgment of us the 
" faid Janies Capper and Dpniel Robin/on a full and fiif- 
f< iicient authority for us, under and by virtue of the 
*"* power given to us as above-mentioned, to ^ifhhold, 
<' fufpend, or determine and make void the fame an- 

•* nuity i 
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^ nuity ; I do therefore, for and on behalf of royfelf i8ri. 
«* and the faid James Capper^ hereby give you notice, ^ ""JT ^ 
^ that we fhall not from hencefonh pay you the faid tgainft 
annuity or any part thereof, but that tee (hall from ^•'^•®** 
henceforth altogether withhold and fufpend the fame 
^ annuity and every part thereof, under and by virtue 
^* of the power fo given to us, and the fame annuity 
and every part thereof is hereby withheld and fuf* 
pended accordingly; and we fhall, purfuant to the 
faid will, from henceforth pay, apply, and difpofe of 
*^ the feveral funds, out of which the faid annuity is 
** direded by the faid will to be paid, upon the feveral 
'' trufts and for the intents and purpofes in the faid will 
« expreffed." 

B/ Capias Utlagatum^ bearing Tejie the^ 6th of Nw. 
1807, the Sheri£fs oi London were direded to inquire 
what goods and chattels, lands, tenements, eftate, and 
effedts Robert Wood then, or on the faid Monday next 
before the Feaft of St. John the Bfiptifi in the 47th year 
aforefaid, had in their Bailiwick, and that they fhould 
make the fame known to our Lord the King's JufUces 
at Weftminfter^ in eight days of St. Martin then next fol- 
lowing: On the 17th of Nov. 1807 an inquifition was 
taken before the faid Sheriffs of London^ by virtue of 
the faid writ : The fubftance of their return was that 
the faid Robert Wood was, at the time mentioned in the 
writ, feifed and poffeffed of the above-mentioned annuity, 
and that 1 ooA for one quarterly payment became due 
on the 6th of Sept. 1S07, and which faid annuity 
or yearly fum of 400/. and, alfo the faid fum of 1 ool. 
the faid Sheriffs had taken and feifed into his Majefly's ^ 

hands, as by the writ they were commanded, 
' The days of payment under the will of Mrs. Wood 
being the 6th of September^ the 6th of December^ the 6th 
of Marcbj and the 6th of June^ three more payments ' 
under the faid annuity have, fince the faid inquifition, 
and before the fuing out of the prefent /are facias^ be- 
come 
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1811. come due to the fatd Robert fFoodj if the faid annuity is 
ftill due and payable to him : On the 6th day of July 
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9gAitia 18C7, the faid Darnel Robhtfon accepted a bill drawn 
MUMioir. yjpQxi him and dated by the faid CoL Robert Wood at 
Vienna the ift day of Af/iy 1807,^ in favour of Meflrs. 
Fues of Vienna^ which laid bill the faid Daniel Robinfon 
paid on the 4th day of Auguft then following for the 
' quarterly payment of the faid annuity due on the 6th 

day of September 1708, and ip order that the fame might 
reach Vienna on the day the annuity was due. 

On the 8th of December 1807 the faid Daniel Robin/on 
dxedf having duly appointed the defendants his execu* 
tnz and executor^ who have proved his will. Since the 
notice of the 9th Odober 1807, the funds out of which 
the faid annuity ufed to be paid, haye been applied to the 
other trufts of the will of Mrs. Wood. 

The queJdion for the opinion of the G^urt was, whe* 
dier the Crown was entitled to recover from the defend* 
ants under the fare facias dated in the pleadings aay^ 
and what fums of money, arifrng from the faid annuity 
mendoned in the faid Will of the faid Ann Wood. If the 
Crown was entitled to recover any fum or fuma of mo- 
ney, the verdi£t to be entered for the Crown for fo 
much ; if the Crown was not entitled to recover any 
film or fums of money, the verdids entered for the de- 
fendants on both iffues were to ftand. 

This cafe was twice argued ; the firft time by Vaugban 
Serjt. for the C]:Qwn, and Dauncey for the defendant ; 

and the fecond time by Bolland for the Crown, and 

fuller for the defendant } and Judgment was this day 

given by 

Tiitfitu Macdonald, Chief Baron. In this cafe there h» 

M^ I « 7th- Y^^^ much delay, which has arUim principally from a 



great defire to find out what was the objed of the tefta* 
triz, in the words of this will, and to fee whether the 
expre^ions, by which that intent was to be cvried ima 
executions are f ufficient. 

This 
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This is zfcire facias brought againft the two executors jgu. 
of Mrs* Ann Woody who made a will, bearing date the ^ ' '" ^ ' ^ 
27th of June in the year 1803, in which, after making a^mft 
feveral bequefts, flie devifed to Colonel James Capper ^ and ^^""•*^*- 
Daniel Robin/on of Gray's Inn^ Gentleman, feveral eftates, 
defcribing them, and all the reft and refidue of her real 
and perlbhal eftate, among other trufts, to pay and allow 
to her fon Robert Wood^ one annuity or clear yearly fum of 
four hundred pounds of lawful money of Gr^o/^ri/^in as 
an unalienable provifion for his perfonal ufe and fupport ; 
but with the following condition ; '' Provided neverthe* 
** leis, and I do hereby exprefsly will, order, declare, 
'^ and dire£t, that in cafe my faid fon Robert Wood fhally 
at any time, fell, aifign, transfer, or make over, de- 
mife, mortgage, charge, ^or otherwife attempt to alien- 
ate the faid annuity or yearly fum of four hundced 
pounds, herein-before mentioned for his perfonal 
fupport, or any part thereof, to any perfon or perfons 
^* whomfoever, or fliall make, do, and execute, or caufe 
*^ or procure to be made, done, and executed any ad, 
deed, matter ^ or thing whatfoever to charge^ alibnats, 
OR AFFECT the faid annuity or clear yearly fum of 
four hundred pounds, or any part thereof, then and 
from thenceforth my faid truftees, or the furvivor, 
(hall do fo and fo, that is, ihe gives it over to other 
ufes upon the forfeiture or determination of that an- 
nuity. 

Mr. Robert Wood^ the annuitant, was indebted to a 
gentleman of the name of Legrew Hejfe in a fum little 
fliort of 1300/., at a time when three quarterly payments 
were due ; Mr. HeJfe fued him to outlawry ; and the 
queftion of courfe will be, whether thofe three quarterly 
payments of this annuity of 400/. were or were not for- 
feited, according to the terms of this will, and therefore 
no longer in Robert Wood^ by virtue of the outlawry, but 
to ferve the ulterior trufts fpecified in this will : That is 
the queftion. Now, in order to get at the true conftruo- 

tion 
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tion of the will^ one muft look firft at the condttion of 
The KiHo ^^^ ^^^' itfelf, and, having got the, true interpretation of 
againft the Condition itfelf, fee how far it can or cannot anfwer 
the expedations of the teftatrix ; the condition is the 




important part, and mufl: bind the Court : now, 
out pointedly laying my finger on every word, it is clear 
that thefe are all pofitive ads to be done by him, and 
we muft recoiled, that this is a forfeiture, and before 
,we pronounce a forfeiture, we muft be fatisfied the 
condition has been broken. Thefe, which were fpoken 
of, are all pofitive ads : let us fee what an outlawry 
amounts to, compulfory procefs on the part of ^. the 
Crown on the contumacy of a fubjed ; that is no pofi- 
tive ad of the party ; and where negative ads will ferve 
the purpofe, there are always to be found other words 
introduced, 

' The two cafes on the fubjed, that are the moft im- 
portant to fhew the diftindion, are Dommeit v. Bed^ 
ford (a), and Doe on the demife cf Mitcbinfon v. Car* 
ter (^). Now, I would mention for the fake of any 
gentleman bemg able to corred the marginal* note in 
the former cafe, (as it may miflead any perfon and gtye 
ufelefs trouble), that the marginal note ftates ^* that B. 
fhould not alienate^'' whereas the moft important words 
are ^* that it fhould not on any account be alienated :'' 
Now, what was that cafe ? That was the cafe of a will, 
which gave an annuity of 30A to a woman, expreffing 
that it fhould not be fubjed to the debts or controul of 
the hufband, that it fhould be paid to herfelf only, and 
that her receipt, and no other, fhould be a fufficient dif* 
charge ; and then there are thefe words : *^ the tefta* 
'*' tor's intent being that the annuity, or any part 
<^ thereof, fhall not on any account be alienated" (not 
faying by what means, whether by her means or any 
other means^) " for the whole term of her life, or for 

(«) 6 T. R. 68+. {<) 8 T. R. 57. 

" any 
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<« ^my part of the Taid term, and if the fame fhall be 
•* fo alienated, the faid annuity (hall immediately there- 
'^'upon ceafe and determine;'' and then be left the againa 
lame annuity to two nephews, in the fame terms ; it fo ^<'*'*"°^ 
happened that one of thefe parties became a bankrupt^ 
there was an aflignment of his effedsi and it was held 
there that the annuity ceafed, becaufe of the general 
expreflionv^^ that it ihould not be alieimted/' mean- 
ing by any means whatever; and if that had been 
the cafe in the prefent inftance, which frequently hap- 
pens in cafes of bankruptcy, if thofe were the words^ 
thofe words being thought fufficient to deveft it, it would 
become alienated* 

Let us look to the other cafe, th^re the party agreed 
not to let, fet, aflign, transfer, make over, barter, ex* 
change, or othe^ife part with the indenture, under 
which he held the eftate ; however this party gave a 
warrant of attorney, under which the eftate was taken 
in execution and fold, but that was held no forfeiture. 
Lord Kekyon fays, that covenants may be introduced 
into a leafe to prevent the term pafling under a commif- 
fion of bankruptcy, or being taken in execution againft 
the tenant, and that they are now very common ihings, 
that the words ufed in that leafe all referred to a£ts to 
be done by the tenant himfelf, but that the proceeding 
upon th^ warrant of attorney ^ and judgment up, was 
net an aft vdone by the tenant, but was a proceeding in 
invitum; that the giving the warran: of attorney to 
confefs judgment, was to be coniidered as nothing more 
than the doing an a& to fave the expence, attending the 
a£lual prdfecution of the fuit, which was to be confi- 
dered the fame as an adverfe proceeding only ; but that , 
if the warrant of attorney had conftiturud any fpecific 
lien on the eftate, that would perhaps have come within 
the words of the covenant ; and he fays that unlefs the 
Court were to carry this further than the words^ he does 

D d not 
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i8ir, ^^^ think that that was an alienation, within the mean- 

U - ^ -■ ^ ing of the covenant. Mn Jujii^e Lawrence, in that 

ajainft cafe, fearched with great dihgence into the few oldec 

ftoBiNsoN. ^jj-gg ^Q jjg found, and it is a valnable report Shewing his 

refearch on the fubjed ^ none of them, however, feem 
to me to bear materially on the prefent cafe : but he 
fays the cafe of DommHi v, Bedford •* is very diftin* 
•* guifhable from the prefent; for there it was the 
<^ te{lator*s intention, that the annuity ihould be paid to 
^ the annuitant, fo long only as the latter fhould be able 
•* to receive it." 

Now the words here, not being fo large as thofe ia 
Dommeit v. Bedford, but being much more conformable 
to thofe' in Ihe on the demife of Mitchinfon v. Carter, 
the true interpretation of them feems to be, that they 
are words requiring a pofitive aQ to be done by the an< 
nuitant ; and that the feizure of this money by virtue 
of the outlawry, for the benefit of the King, (for fo we 
muft confider it, whatever he in his benignity may be 
pleafed to do,) cannot as we conceive fall within the 
Words of the will, (b as to create a* forfeiture ; and that 
therefore the verdift, which was entered for the defend* 
antj muft now be entered for the Crown, as to the three 
laft quarterly payments of the annuity. 
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Gant v. Laurekce and Another. i^x^'lL^* 

JIICHARD GANT the elder, by his will, dated Novem* a bequed to 

ber 5th, 1802, after giving ta his two fons Richard a'JreAicm that 
Gant and John Gant, 'all his pcrfonal eftate « to hold w,*tIioSM£ 
*' unto his faxd fons Richard and John Gant. their exe- «»»"»«"«<> »"«* 

eductted out •' 

'^ cutors, adminiftrators, and affigns for ever,*' charged the fund, and 
with the payment of 50/. a piece to his three daughters, wiih to b« put 
and an annuity of 15/. to his widow, directed as foU ^"^^'^'teiJl"* 
lows : ^^ provided alfo, and my will and mind further ^"p* ^<>»^ ^ 
^^ is, and I do hereby order and dire£t, that my faid fon the fund at aa 
♦* John Gant (hall, during his minority, be maintained ?o7Jhc'ift'rf* 
*• and educated from and out of the produce of my faid '•• •"!'" '*'• 

n ■ <n ■' of the mare to 

^' farm, and the perfonal eftate and efieds hereby given which he would 

^< and bequeathed, and in cafe he (hall be minded and heidu cr«au « 

** defirous to be put out apprentice to any trade or g'^"Jj^I* 

^' calling, then that a connpetent fum of money (hall 

^^ be raifed fronr and out of my faid effeds, as in ap« 

^^ prentice fee, for the ufe of my faid fon John, and in" 

<^ part of the (hare to which, he will become entitled, in 

^' the furplus of my faid efifeAs, after paying thereout 

*^ the legacies, annuity, and other charges, to which , 

** the fame are hereby made fubjeft as aforefaid." 

The teftator died in the month of November 1803, 
and Richard G^nt the younger, alio died in the year 
1805, having given by his will all the property, that he 
died poflTeflfed of, to his mother Mary Gant f the plaintiff ), 
to be enjoyed by her during her natural life, or fo long 
as (he remained the widow of his late father, and to be 
difpofed of according as (he thought fit at the time of 
'her deceafe, provided (he reVn^ined the widow of his 
late father; and having appointed her fble executrix, and 
the defendant Laurence^ a truftee. The plaintiff filed 
)ier bin againft Laurence and John Gant for an ac« 
(o^nt pf tl[ie perfonal eftate and eie£);s ^i Richard 

I? 4 a Qnn$ 



396 CASES IN THE EXCHEQUER. 

i8 1 r. Cant the younger, and praymg that the furplus might be 

^- --';■ -^ afcertained and paid to the plaintiff, or placed out at in- 

Hirainft tereft, and properly fecured for the benefit of the plaintiff, 
ind Anothe'r. o^ whoevcr was entitled to it under the will of Richard 
Gani the younger. To this bill the defendants put in 
their anfwers ; the defendant John Gant by his, fub- 
mitting to the Court, whether he and his brother be- 
came entitled to fuch refidue under their father's will, as 
joint-tenants, or as tenants in common. 

^The Solicitor-General^ and Weir^ for the plaiptiff, con- 
tended that the words in the will of Richard Gant the 
elder, amounted to a feverance or diftribution, and that 
the Courts in all fuch cafes lean to a tenancy in common, 
Kew V. Roufe. {a) 

Martin^ and D. Jones for the defendants. Not with- 
{landing the prefent leaning of Courts of Equity to fup- 
port a tenancy in common, yet they ftill require words 
of feverance, or what is tantamount, fomething to be done 
which fevers the eftate. Morley v. Bird (i), Stuart v. 
Bruce (/)• Jn the prefent cafe, the words of feverance 
(if any) are of the intereft, not of the principal, and it 
was laid down by Lord Eldon, in the cafe of Crookev. 
De Vandes (^), ^' that it would be too loofe to hold, that 
•* becaufe there is a tenancy in common in the intereil, 
** there is alfo in the capital." 
JMuu Mac DONALD Chief Baron. The principle with re- 

Mitf c ijt . g^^j ^^ ^ tenancy in conunon, is now clearly fettled ; 

wherever the words amount to a feverance or diftribu- 
tion of the eftate, the legatee takes as tenant in com- 
mon : In the prefent cafe the further provifion for ap^ 
prenticing his younger fon, is quite inconfiftent with a 
joint tenancy ; the teftator here, after directing that his 
fon John Gant ftiall, during his minority, be maintained 
and educated out of the produce of his &rm, and the 

(fl) I Vera. 353. {h) 3 Vcf. 629. 

(e) 3 Vef. 631. {d) 9 Vcf »o6.- 
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perfonal eftate and effefts thereby given and bequeathed^ 
proceeds to dired, that in cafe he (hall be minded and 
defirous to be put out apprentice to any trade or calling, 
then, that a competent fum of money (hall be raifed and Another. 
from and out of his eflfeds^ as an apprentice fee, for the 
ufe of his faid fon Jobn^ and in part of the fhare to 
which he will become entitled j thefe laft words, " in 
** part of the (hare" are alon& quite decifive of the 
teilator's intention, that it fhould be a tenancy in com- 
mon. 



Barker v. Baker. Majxht^yh. 

and 13th. 



not 
an 



^YO a bill for an account of great tithes by thejmpro- Anrftoris 

priate Redor of Sumpiing^ in the county of EJfeXj ifht where^the 
the defendant fet up by way of defence a claim to up^rgtlntou 
a portion of tithes under a grant to J. S. in the time potion and 

• ^ conllant non* *" 

of Edward the 6th, of the manor of Sumpiing^ and i>aym«nt of 
the tithes both great and fmall thereto belonging, from dtfcn'cJii not 
whom, by a feries of conveyances, he deduced his [hi**"i^tirf'^ 
title: the lands to which he infifted the portion ex- inafuitin. 
tended confifted of Whiteacrej Blackacre^ and Green* maor for an 

- account of ^r eat 

^'Cre. tjthei, the evi- 

Upon the hearinc: of the caufe the payment of tithes f«nccoftbc 

• ^ * ' Ticar to prove 

arifing from the lands called Whiteacre was clearly payment ©rih* 
eftabliflied : fome of the lands called Blackacre being hTmfd^ 5^ 
down-lands, and never having b^^n in tillage till within *^™*^^*'^- 
a year or two before the commencement of the fuit, 
had never produced great tithes, and in refped to other 
parts of the lands called Blackacre^ there was contra- 
di£tory evidence as to the paynjent of them : but the 
defendant proved conftant non-payment of tithes from 
the lands called Greenacre^ which was not encountered 
by any evidence on the part of the plaintiff : the defend- 
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181 f. ant therefore fubmitted to pay the dthes aijfing from 
the lands ^railed Whiteacrsy which was decreed accord* 



Bakkcr 



Bakkh. 



^iwd ingly ; and an iffue was directed to try, whether tithes 
were payable to the plamtiff as impropriate re£ior, in 
refpeft of the lands called Blackacre. 

The SoUcitor-General and Toller for the plaintiff con* 
tended, that he as impropriate re£lor was alfo entitled to 
an ifiue as to the tithes arifing from Greenacre. 

Leacb and Roupell for the defendant. In cafes of 
modus, the title of the plaintiff being admitted, he is 
entitled to demand an iffue ; but whereTer the defendant 
inlifts upon a title, which he proves to the fattsfa&ion 
of the Court, the Court will not dired an iffue. ScoH 
T. Airey (a). Struit v. Bakir. (b) 

The Solicitor-General in reply. The reftor is entitled 
to ftand upon his Common Law right and the mus pnh 
bandi lies upon the portionift, Ferrers v. PellaH (i) : 
and he is therefore entitled to demand an iffue ; beGdes 
the defendant here fets up an entire claim, the portion 
^ as claimed, extending over all the demefne lands in the 
manor, and the plaintiff has fhewn that tithes have 
been paid for part ; the generality of the defence there^ 
fore is broken in upon, and by breaking in upon thdr 
title in part, we (hake it to the foundation. 

But the Court were of opinion that the plaintiff was 
not entitled to fuch iffue : for, though there is no dif* 
tin£tion between a lay impropriator and a fpiritual re&or 
in regard to the right of demanding an iffue ; yet in 
the prefent cafe it was one Common Law right op{5ofed 
to anoth jr : and the defendant having proved the grant 
to /• 5. and non-payment of tithes as to Greaiacre^ and 
the plauitiff not having attempted to repel that evidence, 
it would be hard and opprefBve upon the defendant to 
dired fuch an iffue, as he ftood upon his Common Law 
right, which had not been impeached. 

{a) I Gw. 1x74. {b) 4G\r. i4}0k (r) 4Gir.ifei* 
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To the evidence of the vicar proving payment to him- iSn. 
felf of fmall tithes arifinip from fome of the lands in ^J ^'^ '^ 
queftion, It was objeaed, upon the part of the defendant^ asrainft 
that, being interefted in eftabUfhiog fuch payment^ his ^''***.' 
teftimony was inadmiffible. 

But the Court allowed thQ depoiitions to be read» 
tnafmuch, as in the cafe of the vicar's filing a bill for 
fmall tithes, the decree in this cgfe would neither be 
evidence for or againft him. 



The Attorkst-Gbneral v. Smythxes. *"Atr.* 

. itf«f Che x7tL 

npHIS was an information agaunft William Join Smytbies Articles m%u 

for »tering for exportation under a wrong deno- Sw™ oTj^ 
mination goods, for which the bounty given by the ^lltftiedTo'u^ 
8th G. t. r. 15* had been claimed. The articles were (H>untyrvea 
tatered as filk ftuff, and upon the trial, at the fittings eJis^^^^i^ 
after laft Rafter term, it appeared that in the manufac- «"^«i*«««* 
ture of filk, there were two articles, known in the trade 
by the name of wafte ; one of which arofe in the firft 
inftance from the throwing of the filk, in the manu- 
fiidure of articles of the fined quality, and which wa$ 
capable of being ufed in articles of an inferior qualit^» 
when another wafte, called peg wafte, occurred : and 
that the defendant had, of this peg wafte, manufec« 
tured a fort of carpet for e3qx)rtation, the intrinfic 
value of which was fl:ated at from %d. to is^ 6d. per 
lb. Macdonald Chief Baron j after looking into the 
a&y the preamble of which ftates as one confideration 
for granting the. bounty, ^^ for that there is a wafte of 
*^ the raw and thrown filk ufed in the manufa&ure/* 
was of opinion, that the article in queftion was not 
entitled to the bounty, and a verdi£t was accordingly 
taken for the crown. 

D d 4 A rule 
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1811. A rule having been obtained for fetting afide that 

^ "> "' "^ verdid. 

iiET^GiNERAL Tkc Solicftor-Getieral^ Dauneeyy and Walton now Ihewed 
st^l'^MB. caufe againft the rule. The queftion for the- confidera- 
tion of the Court is:not, whether this article is maau- 
iadured of filk, but whether it is fuch filk ftuff, as was 
intended by the legiflature to receive this bounty ; fuch 
bounty being given partly in confideration of the wafte, 
attendant upon the manufadure of filk ; and thefe ar- 
'^ tides being made of the very wafte of wafte. The 
words of the ad of parliament may indeed appear to be 
fatisfied, but it clearly is not fuch filk, as it was in the 
contemplation of the legiflature to beftow to large a 
bounty upon. The bounty attaches upon the weight, 
and not upon the value, fo that the goods in queftion, 
the utmoft value of which is 425/. would receive no 
lefs a fum than iipoA Indeed the defendant himfelf 
feems aware of the impoflibility of (uch being the intent 
of the aft, and has. therefore, in furtherance of bis 
fraud upon the revenue, entered them at more than 
three times their value, at 1470/. And having thus at* 
tempted to obtain a bounty contrary to the intention of 
(he ad, the goods become forfeited of courfe. 

Jekyllj the Common Serjeant^ and Barrow^ in fupport 
pf the Vule. The legiflature, in framing this ad, has 
fpoken an explicit language, and was aduated by a 
truly commercial fpirit, intending to encourage the ma- 
nufadure of lilk; and, if the defendant by his inge« 
nuity has been able to convert what was b^ore coiifi- 
dered as wafte, imo a uJTeful article, he is desirly entitled 
to the bounty : .But it is laid that this is wafte, and the 
bounty being given in confideration of wafte, tlverefore 
an article made from the wafte .cannot be entitled to the 
bounty ; if the term wafte be referable only, to what 
' was confidered wafte, at the time of the ad, then would 
the ad rather entrap than encourage .the maaufadurer. 
The wafte mentioned in the preamble of the iid muft 

7 mean 
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mean what cannot be made ufe of at all, namelf, the 181 1. 
third fpecies of wafte, called jnvifible wafte ; and it is in ^- ^'^^^^/ 
evidence that 13 out of every loolbs. is loft in this MBT-eiNfSAL 
manufedure, which muft' be the wafte contemplated by SMTTHiBt. 
the legiflature. The Court will not ftrain this aft, 
which is highly penal in its confequences ; they are not 
to coniider whether thefe goods deferve fo large a 
bounty, but whether they were entered under a wrong 
denomination ; and how can that be contended, when 
all the witneffes ftate them to be made entirely of filk. 

Macdokald Chief Barm* I am of the fame opi- 
nion I formerly entertaitled at the trial of this queftion : 
the whole feems to proceed upon the conftruftion of the 
ad of parliament which relates to (ilk ftuffs. It is aiked 
what is meant by wafte, now the ad ufes the fame 
tenh, which the manufacturer ufes; what have thofe 
manu&durers m^o have been examined in this cafe, 
called wafte ? that which is thrown off in winding and 
throwing, I therefore' take wafte to be that refixfe which 
ifi thrown off in winding and throwing ; and all the trade 
have ufed the fame term in the fame way : they feem to 
k|)ow it fo well, that there was no one man that ufed 
any other term for that refufe than wafte, by dividing 
the article into two forts, the . one of a better quality 
than the other ; that- therefore I take to be the defini- 
tion of wafte : One of the witneffes has told us that it 
16 gum, the fordes of the worm, and fome fragments of 
the filk itfelf. The article, for which the bounty has 
been claimed, is certainly the produce of the filk worm : 
but the queftion is, did the legiflature by the term filk 
ftuffs mean to comprehend thefe ? these is a duty of five 
ihillings per pound upon the importation of filk, and 
the ad of parliament has made an allowance for the re- 
fufe caft oBf by winding and throwing. We have it in 
evidence that the value of that is is. or is. %d. per Ib*f 
the return here is 6s. 8^/.,, which ihews that the boun^ 
upon expoirtadoa was meant to cover the wafte, which 
• . occurred 
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iBru occurred in the manu&fture, and the duty of $u Ko* 
< — "i" ■ » thine is fo common in thefe ads of parliammt as to 

The Attor" 

wsT gbrxrai. give an allowance in this way, for that which cannot be 
BrntTmrnt. afcertained at the moment ^ you may get a probabk 
arerage, and the l^iflature makes an. allowance in thsfit 
way : It is the fame cafe in regard to the glafs nianu« 
fadory, where it is imppffible that there ihould not be 
breakage, and therefore 25 per cent, is allowed £Dr it : 
and in the fame manner there is an allowance in regard 
to fpirits. Then if the legiflature fays, ^^ we know 
*^ that there will be a great deal loft in the manufaOory,. 
*' and therefore we fliall allow is. Sd. as an average for 
*^ that wafte,'* and they meant that that fbbuld be 
afterwards worked up which is allowed to be wafte, and 
a bounty claimed for the exportation of it, that wcmid be 
paying twice ; I cannot think that they meant k to be ib ; 
filk is compdfed of two parts, and the one <^ thofeis that 
huik or refufe, which is thrown off at a certain ftage of 
the procefs, and the bounty was to be given when the filk 
is fo purified : as to the other part, sm allowance is made 
for it. It appears to me, that the legiibtture did mean 
to lay that the bounty ihaU be given upon filk, when 
that refufe is thrown away, and for which diey make 
the manufiidurer, fo exporting, an indemnity. Then it 
is iaid that you may here refufe the bounty ; but what 
is the cafe I The trader muft always at his peril a& 
againftf the intention of the legiflature, if he offers an 
article for bounty, which was not enticled to it. 

Graham Barm. The queftioa is, whether this dot» 
or does not fall under the <isiiomination of filk ftuff, 
within the meaning of this ad of pariiam^t. That I 
take to be the pure and entire queftion* I wa& a little 
(truck with the argument ufed upon this occafion, 
namely that the term wafte muft be that which arifes- 
upon the weight, inafmuch as the bounty is payable 
upon the weight ; but when we look upon this cafe, 
with a view to get at the obvious meaaiag of the legif* 

lature 
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latore at that time, it is clear that they muft have tinder- iSu. 
ftood wafte in a different way ; ard that that which is ^r,." * / * " ^ 

J ' The Attoe» 

fi> denominated wafte by the manufadurer, in the firft mkt.gknirai. 

inftance, was not entitled to bounty ; that which might s^^v^.s* 

fly off or detach from the gum feems to be a narrow 

fenfe of it. What was the meaning of the legiilature ill 

giving this bounty ? Moft unqueftionably it was, that 

where the manufa£hirer improves raw filk, and manu* 

fadures it into ufeful purpofesy he muft neceffarily 

fuftain a confiderable lofs by wafte in fo doing, and 

that in confideration thereof he fliall be aUowed this very 

large bounty. But if the legiilature meant to give 

bounties to all the fubordinate ftages of manufefture^ 

they would have ftated the proportions, in which fuch 

bounties were to be given ; for otherwife, if any article, 

however vile, could be made of it, then it might ^receive 

five or fix times its worth by way of bounty, a thing 

which the legiflature could never have had in its con** 

temphitiom If he has any merit to endtle him to a 

bounty, the article muft be made of the prime filk 

ftuff ; I do not mean to fay that the artide in queftioa 

is extremely vile, as the wimefles fay, but it never could 

be meant by the legiflature to give the fame bounty upon 

the exportation of fuch an article, as is meant to be given 

for that,' which is of prime and of principal value ; that 

plainly never could be the meaning of that ad. There* 

fore it does appear to me that the conftrudion put upon * 

it by my Lord Chief Baron is perfe&ly true and correft ; 

^d that what the ingenuity of this man (giving, him 

full credit for it) convened into a manufadure was con- 

fidered at that time of day, by the legiflature as wafte, 

when 6s. Sd. per pound was allowed for it. 

Wood Baron. This is an information againft the de« 
fendant for entering an article under a wrong deno* 
mxnation, by which he has forfeited his goods ; for, if 
they be not entitled to bounty, moft undoubtedly this 
penalty is incurred : and therefore it comes to this quef«p 

tion. 
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^ that if AtK 
^ imported, the^i it u. 
uuties formerly paid ; and 
^c it is juft and reafonable that 
.ae up, (hould alfo enjoy fome be- 
.aon ; but, as there is a wade in the 
ue article to be exported after the duty is 
to be an article made after the wade is 
dway from it : that is evident, fo that when it 
iheie is a bounty to be given, it muft; refer to that 
Licie, which was firft imported and paid duty ; and 
therefore it means thofe filks, from which the wafte has 
been thrown away, or thofe ftuSs, that have been manu- 
factured from the pure filk. We are not however mak«* 
ing a law, and I agree with Mr. Common Serjeant^ that if 
the law has not laid this, we are not fo to conftrue it 
by any JForced interpretation : I conftrue it as I think the 
law really is ; and upon a fair conftru&idn of the law, it 
appears to me, that it is that article made up from an 
improved ftate of the filk, and from which the wafte is 
thrown off, (for otherwife it never can come within the 
JDieaning of this a6ik) that is to be entitled to a bounty. 

The rule was difcharged. 
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\t to pro- 
hini of 



that 



aiioners ».. 
.in diflrict, to ^v 
- county of Toriy and . 
. cain Commiffioners in fuch bei^v 
a certain rate of the duties to be by tu 
^' fendant, as fuch Colledor as lafl aforefaiu 
figned and allowed by fuch of the faid laft meu^ 
Commifiioners, as by the ftatute in fuch cafe^ 
and provided, is direded and required, and did tw^ 
^^ and there as fuch CoUedor as laft aforefaid, coUeCt of 
and horn the faid Ely Gleadbill^ a < larger fum q{ 
money, as and for certain of fuch laft mentioned 
duties than was a&ually charged as and for .the fame 
^^ duties, in the faid laft mentioned rate, to wit the fum 
^* of 3/. 7/. 6d. more than was adually charged to the 
« faid Ely as and for the faid laft mentioned duties by 
^' the faid }aft mentioned rate." 

The defendant had coUe^ed from Ely Gleadbill the 
fum of 3/. js. 6d. for the duty upon a horfe, kept by 
Gleadbill^ but which had not been affefled, the only 
afleifment on Gleadbill .being for the houfe and window 
duties, and the money had been demanded and paid 
after the expiration of the year, for which the defendant 
had been appointed a colle£tor. Upon the trial before 
Chambre Jujiicey at the laft fumnier ailizes for the 
county of Terk^ it was objeded, that the cafe was not 

{a) Ante, p. 67. 

within 



Bbown 
againft 
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iSti. tvhhin the ftatute, becaufe the year was expired, and the 
defendant had na authority as a CoUe&or beyond that 



Lister 



againft peHod } but thi8 objedion wais overruled, and a verdift 
was taken for the plaintiff upon the third count. Since 
(bat a rule had been obtained to fet afide the verdid, 
9nd enter a npnfuit upon the fame obje£tion» 
Scarlett this day ihewed caufe, and 
Parke and Littledak fupported the rule. 
But the Court, without deciding upon that objedion, 
^ere of ofHnion that although this might be a Common 
Law fraud, yet it was not within the zQt ; the ftatute and 
the count upon which the verdi^ was taken, applying 
only to the cafe of 2, CoHedor exceeding his duty, by 
e:Ka4ling more for fome fpecific duty mentioned hi the 
affeiTment, than was aSually charged lA refpedt of that 
fpecific duty, upon the indiYidual defrauded ; but not 
to the cafe of exading a duty, in refped of which there 
was no charge at all in the afieiTibent ; and, therefore, as 
Gleadhill in tlie preient cafe was Qot charged with the 
liorfe duty at all, they 

made t^e rule abfolute^ 



^Ha^ ..,. Brown v. Neaye (a\ 

J^tf}f the xSlh. . . f y \ J^ 

An jnaehment XHE phbtiff having taken an aflignment of the baifn 
?<TiirhaWnjc bonds, and commence^ anions thereon, a rule was 

^hc" uimffflt ^^f^^°^d calling upon him to (hew caufe why the pro- 
at libert/ lo ccedings in fuch aflions fhould not be fet afide, with 
^ti-i^jid. c6fls, and the bonds delivered up to be cancelled, on the 

rrouncji^ tli^t the proceedings againfl the £beriff^ which 

U\ Ante, p. izi^ 
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2iad been tet afide by the ibnner role (6), were a 
waiver of the plaintifif 's rig^ to proceed on the b,3ilr ^ 

bonds. agair.ft 

Dauncejj and E. Lowes fliewed 'caufe, and infifted, 
that the plamtiff might waive the proceeding againft the 
fheriff, as was decided in the Court of King^s Bench in 
the cafe of MartellPs bail (r), and then proceed upon the 
bail bond ; it would therefore be impoffible for the de* - ^ 
fendant to contend^ that the proceedings agdnft the 
iheriflF having been fet afide by the Couirt, fuch pro? 
feedings were a waiver of the plaintiff's right to pro- 
ceed on the bond, which would be to deprive him of 
all remedy. 

Owen jun. in fupport of the rule, contended, that 
the plaintiff, having once commenced proceedings againft 
the fheri^, had thereby made his ele£Uon, and that 
after that he cpyld not proceed upon the bail bond, (d) 

The cafe >ftood over to enquire into the circumftances 
of the cafe cited. 

Wood Baron^ now ftated, that he had learnt from TmfU^ 
Mr. Jujiice Bailey, that the point had been fo ruled in ^ 
the Court of King^s Bench ; and on the principle, as it 
feemed, that, as the Aeriff himfelf might refort to the 
bail bondy the plaintiff was at liberty to take an aflign* 
xnent. 

(5) Ante» p. 131. 

* 

^c) ^oiDsviN v^ HARTiYy Bail qF Martslli^ iSr. S. M, 
51 '(? J. A rule nifi was granted to fet aAde the proceedings on a 
bail-bond, on the ground^ that the aifignment had been taken after 
fenrice o^ a ru^ upon the (heriff to bring in the body : But the * 
Court difcharged the rule on the grounde, that the plaintiff mighl 
vraive the proceedings againft the iheri^i and take an affignnent of 
the bond. 

E. Ldwtt fupported the mle. Path oppofed it* 

{d) 1 Tidd. 4th ed. 245. Imp. K. B. y.th e^. ao}. % Saund* 

fo. D, 3. • 

It 
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. It is very different, when you ele£l: m the firft inftance» 
to proceed on the bond, in fuch cafe by taking the af* 
fignment you difcharge the iheriff, and for a good rea* 
fon, becaufe you deprive him of his remedy againft the 
bail. But where an attachment againft the iheriff is 
fet afide, it is wiped away,, the fame as if it had never 
exifted. 

The rule was difcharged« 
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SITTINGS AFTER EASTEft TERMp 

5 1 GSOROB III. 



SERJEANT'S INN HALL, 



ifixt. 
CooP£R and Others v. Fj^indt and Others. rburfli^. 



T^HE plaintiffs had filed their bill in this Court, for a ad injnnftfott 
difcovery, and for an injunftion to ftay the further jl^^^JJ^ 
proceedings in the feveral adions at law upon a policy ^^j^ ^^ <|^ 
of infurance, brought by, and in the name of, the defend- SiS&hBTiDK 
ant Flindt^ and alfo for a commiflion to examine wit- T^a^oilrM «r 
neffes abroad : Flindt appeared in time, and put in his ^"{fewiww"^ 
anfwer before the expiration of the eight days : And the of two defend, 
plaintiffs having obtained the ufual order, that the fer- iiaed abroldj 
vice of the/ubpand upon the attorney of the defendants S jSj^oihS^ 
Diecbnam and Schiller^ in whom the interefl in the ^^°^*'| J^ 
laid policy of infurance was averred^ might be deemed tiff at Uw, and 
good fervice on the faid defendants, they refiding «^wSr inliiDft. 
abroad; had afterwards obtained an order for an injunc- 
tion upon an attachment for want of their anfwer, and 
upon an affidavit of merits. 

Datlaiy Dauncey^ and Winibrop now moved to diC* 
charge the order for the injun^lion, for irregularity ; and 
contended that in a cafe circumftanced as this was, the 
plaintiff ought not to have moved for an injundtion as 
of courfe } but that notice ought previouily to have been 
given to the defendant Flindt^ who had appeared and 
put in his anfwer, and who was the only plaintiff at law, 

E e he 
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i8xi. 



Cooper 

and Others 

again Q 

Flimdt 



he being the agent of the parties abroad, in whoqi tbe 
intereft was averred, and the perfon who, as fuch, tranf- 
aded the bufinefs in queftion. < 

Tbe Solidtor-Generalj Martin^ and Tbompfm oppofed 
and otherf. ^^ motion on the ground, that this was a mere queftion 
of practice, and that it would be contrary to the eftab- 
liibed pradice of this Court to require fuch notice ; if a 
party be abroad, an affidavit of merits is necieifary; and 
if that affidavit is not defediye, then the injunction goes 
as of courfe. 

Thomson, Bar6n. You had no common injundion, 
then there fhould have been an application for a fpedal 
injunction} there is not ground fuffident to reftrain 
them without a fpecial application. 

The order for the injunction 
was difcharged. 
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A. 

ACCOUNTS. '^^ 

1. Ses Deputjr Quarter Mafter General. 

2. See Receiver General. 

ACTION for Money had and received. 
See Turnpike Keeper. 

ACTION for not removing Tithes. 
&eTithes» 7. 

AFFIDAVIT. 

m Where an affidavit has been fwom before the plain- 
tiflr*8 attorney, it is neceflary to have an affidavit of 
that fact : the court will not reject it merely becaufe 
it appears on the face of it to have been fwom 
before a perfon of the fame name as the plaintiff's 
attorney. 

Hod^on V. Walker - - - 6a 

AGENT. 
Where a perfon receives commiffion nfioney as an 
agent, he {hall not be allowed to charge govera- 
ment any more than the fum actually paid for the 
articles fumifhed. 

The Attorney General v. Cochrane - <* 10 

ALIENATION. 
See Outlawry. 

AMENDMENT. 
The court will not allow an anfwer to be taken off* 
the file for the purpofe of amending a dericd 
error \ but will permit a fupplemcntal anfwer tm 
be put in. 

Ridley v. Obee - - • - 3^ 

ANNUITY. 
See Outlawry. 

£e % 
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rife. 

ANSWER. 

I. A general allegation in the anfwer, that defend- 
ants could not be a£Fected by the notice in any way, 
is not a fufficient intimation to plaintiBF, that de* 
fendant intended to rely upon the infufficiency of 
the notice. 

Bennett v, Neale and ethers « • « 394 

2%. &f Amendment. 
5^ See Policy of Infurance. 

ANSWER TO CROSS BILL. 

The anfwer to a crofs bill not allowed to be read, 
though the original bill and anfwer was read, 
there baring been no further proceedings on the 
crofs bill and anfwer. 

Bennett v. Neale and others - . • 324 

APPEAL TO QUARTER SESSIONS. 
See Turnpike Keeper. 

ASSIGNEES- 
In an action by the affignees to recover back money 
paid by the bankrupt after he had committed an 
act of bankruptcy, and before the commiffion was 
opened, it is not neceflary for them to declare as 
affignees. 

Thomas and others, jffflgnees 0/ Parry, a Bankmft, 
v. Rideing and another - - 65 

ATTACHMENT. 
&0Shenfi^ a. 

B. 

BAIL. 

1. Bail are not allowed four days to furrender their 
principal after the determination of a writ of error, 
where the plaintiff has proceeded by fubpcena and 
error is brought before the ca. fa. 

Bolfe and another v. Cheetham - - .79 

2* Where the fum fwom to is large, the court will 
permit more than two bail to be put in I 

De To/let and others 9, Kroger - - 1 10 

3. See Affidavit. 

BAIL BOND. 
&r Sheriff, 2. 
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BANKRUPT. p^. 

I. Money due upon a judgment for mefne profits, 
is not within the 9th feet, 49 G. IIL c. i^i. 

Moggri4ge v. Davis - - - 16 

a* &^ Ai&gnees. 

BEQUEST. 

A bequeft to A. and B. with a direction that B. 
Ihall, during his minority^ be maintained and edu- 
cated out of the fund ; and that if B. (hould wiih 
to be put out apprentice, a competent fum Ihould 
be raifed out of the fund as an apprentice fee for 
the ufe of B« and in part of the Ihare to. which he 
would be. entitled; held to create a tenancy in 
common. 

Gani v. Laurence and another - • 395 

BILL OF EXCHANGE. 

!• What is due diligence in finding out the refidence 
of the indorfer of a promifibry note, is a queilion 
of law. Semb. a defence of payment by (he drawcx 
is a waiver of laches in the hcdder. 

Sturges and others V. Derrick ^ - Jftf 

a. See Extent in aid. 

BOUNTY ON EXPORTATION. 
Articles made from the fecond or pegwafte are not 
entitled to the bounty given by ftat. 8 G. I. c*. 15. 
upon filk fluff's exported. 

Mtorney General v. Smfilnes - .» 399 



c. 

COLLECTOR OF TAXES. 

I. A colle£lor of taxes in cuftody under an extent^ 
is not entitled to be difcharged, although his de-> 
ficiency has been made good to the crown by a 
re*affeflment upon the pariih. 

The King v. Bennett - - - I 

a* In a qui tam adiion againft a colle£(or of taxes, 
if is not neceflary to give in evidence his warrant % 
proof that he has aAed as coUeftor is fufficient. 
Lj/lerquitamv.Prie/Uey - -67 

Ee3 
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COLLECTOR OF TAXES— €ontifiueJ. 
3* A coUedor of taxes exa£^mg a dutjr, in tefpe£l of 
which there had been no charge at all in the afielT- 
ment upon the perfon* from whom the payment 
was exafled, is not liable to the penalties under 
the 43 G. in. c. 99. f. i^. 

IfeW. - - - - 4P5 

COMMISSIONERS for auditing Public AcmuqIs. 
Sei Deputy Quarter Matter General. 

COMMISSION TO EXAMINE. 
See Publication. 

COMMISSION. 
See Agent. 

COMPOSITION REAL. 

The court will not direA an iflUe to try a compofi- 
tion. real, where the defendant has by his anfwcr 
alleged a modus. 

Bennett Vm Neak and others - • * 3^ 

COSTS. 

I . &^ Judgment as ip cafe of Nonfuit. 
a. See TitheSi 4. 



D. 
DECREE. 

&^ Tithes, z. 

DEPUTY QUARTER MASTER GENERAL. 
The executor of a deputy quarter mailer general is 
compellable \o account before the commii&oners 
for auditing public accounts, though no infttper 
was fety nor was the teftator put in dharge during 
hisHfe; and though the account, in which the 
infuper appeared, was not declared till feven years 
after his deceafe. 

The King v* Incle^bn - . . ^60 

DILIGENCE. 

See Bill of Exchai^e. 

DUTCHY OF CORNWALL. 
See Prince of Wales. 
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E. 

ESTOPPEL. Page 

A recital in a freehold leafe, that the lands are « now 
in the occupadon and tenure of the leflee and his 
under-tenants,'' eftops the lefibr from contending 
that the kflee was not in poflieflion, fo as to render 
livery of feifin unneceflary. 

Livery of feifin may be prefumed, after %o yeafs 
pofleiEon. 

Rees on dem. Chamberlain v, Lhjd - 1213 

EVIDENCE. 

1. In a fuit inftituted by the reAor for an account 
of great tithes^ the evidence of the vicar to prove 
payment of the fmall tithes to bimielf is admif-^ 
fible. 

Baker v. Bohr - • • • 3 jy 

2. See Tithes, 3. 6. 

3. See Witnefs (interefted). 

4. See Collector of Taxes, 2. 

EXECUTOR. 

See Deputy Quarter Mafter GtnoraL 

EXECUTOR DE SON TORT. 

Living in the houfe, and carrying on the trade of 
deceafed (a viAualler), is fufficient intermeddling 
to make defendant executor de fon tort, and a^ 
fuch liable de btmis propriis ; notwithftanding hb 
wife proved the will after the adiion was com- 
'menced. 

Hooper V* Summirfeit • - - i5 

EXTENT. 

J. A finple eontrad debt to the crown wilT mot bind 
the land of die debtor in dxe hands of 1 bonft fide 
pvrchaier. 

The King nr» Smith - - "34 

2. Upon an extent agunft one partner, the crown 
can only take the feparate intereft of the parUi^, 
and that liable to the partnerlfaip debt*. 

The Kitig V. Samkrjin and amUhei^ * * 50 

3. Record of an extent. 

JUd. - •• - 54 

Ee4 
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Pitge. 

IXTEtJT—coirtinued. 

4. Two extents having iflued againft A. and an ex- 
tent in aid into another county againft B. for the 
fame fums, B. paid the whole debt^ giving notice to 
the (heriff to retain the money till the legality of 
the extent in aid was tried ; afterwards A. paid 
part of the money to B. in confequence of an 
arrangement among themfelyes. The IheriflFwho 
took the inquifitions againft A. is not entitled to 
any (hare of the poundage. 

The King v. Bowles and others - - 1 16 

5. &^ Sheriff's Poundage, 1. 

EXTENT IN AID. 

A plea to an extent in aid, ftating that defendant 
had accepted a bill drawn upon him by the ori- 
ginal debtor, and which did not become due till 
die day after the inquifition was taken, is good, 
although the defendant had refufed payment, and 
the' original debtor to the Crown had been obliged 
to take it up. 

The King v. Dawjon - - - 32 

H. 
HAY. 

See Modus, i. 

L 

INADEQUACY OF CONSIDERATION. 

A tranfa£lion of many years ftanding fought to be 
fet afide, on the ground of inadequacy of confide^ 
ration, the relation bfstween the parties, and the 
incapacity of the vendor ; relief refufed, neither 
of the grounds having been fufficiently made out. 
Evans v. Brown - - - I02 

INCAPACITY. See Inadequacy of Confideration. 
INFORMATION. 

In an information for poft^ating a draft, it is not 
neceffary to fet out in the language in Which it 
was originally drawn. 

Attorney General v. Valdbreque - * 9 
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INFORMATION OF INTRUSION. ihta. 

J. Information of intrufion by the attorney general 
of the dutchy of Cornwall. 

Attormy General to the Prince effVaUs v. Sir John 
&. Auhjn Bart, and others - - %6% 

2. See Prince of Wales. 

INJUNCTION. 

I. Injunction granted on the merits^ to reftrain pro- 
* ceedings on poft obit bonds^ under the circum- 
ftances of the cafe^ until the hearing of the caufe. 
Dafley v. Singleton - - * ^5 

3. An injunction to day proceedingJB at lawdiflblved 
for irregularity: plaintifis having obtained the 
injunction as of courfe, for want of the anfwer 
of two defendants who refided abroad, without 
notice to the other defendant, who was fole 
plaintiff at law, and had put in his anfwer in time. 

Qfoper and others t;. Flindt and ethers • 409 

INSUPER. 

ft 

z. 49^r Deputy Quarter Matter General. 
9. &^ Receiver General. * 

IRREGULARITY. 
See Injunction, a. 

ISSUE. 

1. A reCtor is not entitled to an iffue, where the 
defendant fets up a grant of a portion and conftant 
non-payment of tithes^ which defence is not im- 
peached by the plaintiff. 

Barker ti. Baker . . • j^^ 

2. &« Compofition Real. 

3. &r Tithes, 4. 

J. 

JUDGMENT as in cafe of Nonfuit. 
Cofts for not proceeding to trial in purfuance of 
notice, caYmot be made a term for difcharging a 
rule for judgment as in cafe of nonfuit. 

Law V. Travii - - - - ^5 

JUSTICES OF THE PEACE. 
See Turnpike Keeper. 
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Page. 

LACHES. 

See Bill of Exchange^ i. 

LAND TAX. 

See Tenant for Life. 

LEASE. 

If tenant in tail refenres an entire rent upon a farm 
in which fome leafehold lands are mixed with the 
entailed lands^ the leafe is not good againft the 
rererfioner. 

Rees on dem. ofPerhus^ and another v. Phillip - 69 

LEGACT DUTY. 

The legacy duty is to be paid upon the aggregate 
amount of the refidue of the teftator'a property at 
the time of the executor's delivering into the 
ftamp office the note of what he intends to retain 
as refiduary legatee. 

Attorntf General v. Lard George Henry Cavendiflf 82 

LIVERY OF SEIZIN. 
See laoppel.. 



MEAL. 

See HtheSi i. 

MESNE PROFITS. 
See Bankrupt^ i. ' 

MILLER. 
&^ Tithes^ X. 

MODUS. 

I. An ifliie direQed to try a modus of twelve^pence 
an acre in lieu of tithe hay, modufes of is. 6d. 
and as. per acre for tithe hay held to be rank. 

Heaton and others v. Cooke and others - - a8x 
a. See Compofition Reid. 
' 3. See Tithes, 3. 6. 
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N. 
NEW TRIAL. Fife 

See Tithes^ 7. 
NOTICE. 

See J^vSweXi I- 
NUMBERING OF CARRIAGES. 

See Poft Horfe Doty. 

O. 

OUTLAWRY. 

A. bequeathed an annuity to B. as an unalienable 
provifion for his perfonal ufe an4 fupporty not 
fubjedl to be anticipated or alienated^ or liable to 
bU debts^ Qontroul, or engagements^ wkh m plro- 
▼ilb that if B. flionld fell, aiBgn, transfer, or 

. make over, demife, mortgage, cbarge, or other- 
wife attempt to alienate the f aid annuity, or flbould 
do or execute any z€t, deed) matter, or thing 
to charge, alienate, or affe& the faqie^ itibonU 
thereupon be fufpended : held that the aopidty 
was not forfeited by the outlawry of B. 

The King v. BMfi/bn and ethers - - 386 

P. 

PARISH REGISTER. 

&^ Tithes, 3. 

PARTICULARS OF PLAINTIFF'S DEMAND* 
The defendant is entitled to receire from the plain* 
tiff a particular of his demand, although he may 
have receired a ftatement of it before the aAioii 
waa brought. 

Etches V. Felbme$ - - - 78 

l^ARTNERS. 
&» Extent, a. 

PETITIONING CREDITOR'S DEBT. 

See Repleading. 
PLEA IN BAR. 

See Tithes, a. 
PLEA. 

I. ^/» Extent in aid. 

4. See Tithes^ 5. 
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PLEADING. 

1. &rAflignee8. 

2. See Policy of Infarance. 

POLICY OF INSURANCae. 
In a Yalued policj, unlefs there b a particular charge 
in the bill^ that the value of the cargo is hdov 
the amount infured, it is fufficient if the de- 
fendant fwears to the value as ftated in the invoice. 
Aubert and otbers v» Jacobs and dhers - 1 18 

POSTJJATING. 
See Information. 

POST HORSE DUTY. 

A carriage let to hire for lefs than 2(8 days (not 
being let by the mile or ftage) is not required to 
be numbered by ftat. 48 G. III. c. 98. 

Serjeant and another qui tam v. Smirthwaite - 73. 

POST OBIT BONDS. 
See Injundiion, i« 

PRACTICE. 

I. See Injunflion, i* 2. 

%. See Sheriff, 2. 

3. &^ Amendment* 

4* See Quo Minus. 

5* See Particulars of plaintiff's demand. 

6. See Publication. 

7. See Bail, i. a. 

PRINCE OF WALES. 
The Prince of Wales may file an Englifh information 
of intrufion by his attorney general^ for lands 
1 parcel of the dutchy of Cornwall. 

Attorney General to the Prince of Woks v. &> 
Jd)n St. Auiyn, Bart, and others - - 167 

PUBLICATION. 

Publication enlarged, and a new commiflion to ex- 
amine defendant's witneffes iffued. 

Dingle v.Rowe - • ~ 99 

PURCHASER, 
Sm Extent^ i. 
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Q. 

QUI TAM. p^ 

See Ccflleaor of Taxes, 2. 

QUO MINUS. 

The plaintiflF may fue out a qw minus after having 
fued out comihon procefs oijuhposna for the fame 
caufe ; and the court will not order the bail bond 
in the fecond procefs to be ddivered up to be can- 
celled, becaufe there was only one warrant for both 
procefles. 

Jjti V. Long - '- - - 72 

RANKNESS. ^• 

Zee Modus, i» 

RE-ASSESSMENT. 

See Collector of Taxes^ i. 
RECEIVER GENERAL. 

It is not fufficient that the Receiver General fwears 
to his account before the 5th of April, to enable 
him to fet infuper upon a parifh, unlefs the 
account is declared and pafled within that time. 

Exparte The Borwgh of Lt/keard - ^ ^1 

RECITAL. 
See Eftoppel. 

RECTOR. 
See Iflue, i. 

RELATION BETWEEN PARTIES. 
See Inadequacy of Confideration. 

REPLEADING. 
The defendant was allowed to withdraw his plea, 
and to replead, after giving notice that he intended 
to difpute the petitioning creditor's debt, &c. 
Radmore and another^ Affignees ofGougb^ a Bank^ 
rt^f v. Gould - . - - 80 

s. 

SHERIFF. 

I. A warrant of attorney to confefs judgment, with 
a defeasance upon payment by inftalments, dif- 
charges the iheriff. 
Brown v. Neave: • • . x^i 
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Pifte. 

SHERIFF— ^Mf^Mfi/. 

a« An attachment againft the (heriflF having been fet 
afide, the plaintiflFis at liberty to. proceed on the 
bail bond. 

Brown ii# Neavi - - - - 406 

SHERIFFS POUNDAGE. 
I. The (heriff is not entitled to poundage upoh 
ft«Ap0 in Ae pdflkffion of a difttibntor feiaeed 
under an extmit. 

Tbi King v. Filkri - - * 95 

a. &^ Extent^ 4. 

SILK STUFFS. 

See Bounty on Exportation. 

SIMPLE CONTRACT. 
See Extent^ i. 

STAMPS. 

See Sheriffs' Poundage, i. 

STATUTE. 
8 Geo. L c« 15» See Bounty on Exportation. 

43 Geo. in. c. 99. § I a. See CoIIeaor of Tutt^ij 3. 

44 Geo. III. c. 95. See Tenant for Life. 

48 Geo. III. c. 98. See Poft Horfe Duty. 

49 Geo. III. c. lai. §9. See Bankrupt, i. 

SUBPCBNA. 

See Quo Minus. 

SURRENDER. 
&^Bail, I. 

T. 

TENANCY IN COMMON. 
See Bequeft. 

TENANT FOR LIFE. 

Order made upon petition by tenant for life that a 
fum of money which the deputy remeonbrancer 
had received for lands taken for the public fenrice 
under ftat. 44 G. m. c. 95. mi^ be paid in yaift 
fatiffa^on of a fum of money previoufly paid" .by 
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the petitioner for the redemption of the land tax^ 
he not having taken advantage of the claufe in the 
redemption act^ which enabled him to fell part of 
the lands for that purpofe, although the next in 
remainder was a minor. 

In rtShepbard - - -• - 131* 

TENANT IN TAIL. , 
See Leafe. 

TITHES. 

1 . A miller carrying on the trade of a mealman, is 
obliged to fet qut in his anfwer to a bill for the 
difcovery of tithes^ what quantity of meal ground 
at his mill he has fold, though not the prices for 
which he has fold it. 

Cbapman v, Pilcher - - " ?5 - 

2. A decree in a former fuit cannot be pleaded in 
bar to a bill for the tithes of any fubfequent year. 

Minor Canops of St. PattFi V. CrkkeU - 30 

3. An entry in a parifh regifter of di£Ferent modufes 
the fum total of which was in the hand*writiiig 
of a deceafed vicar, admitted in evidence. 

Perigal v. NicMfon and others - - 63 

4. A plainti£F withdrawing iflues liable to cofts. 

BrooUand v. Golding and others - * 1 00 

5. In a plea of payment to a bill for tithes it is not 
neceflary to fet out the time when or place where 
the agreement was made. 

Mytton V. Harris - - - XII 

6. It is no objection to evidence of reputation of a 
modus, that the deceafed perfon from whom it 
came was liable to pay tithes. 

Hamvood v. Sims and others - - iiz 

7. In an action for not removing tithes, the court 
refufed to grant a new' trial, though damages 
amounted to ^£^150 on a farm of lefs than 100 
acres } femb. the owner of the land may diftrain 
tithes as damage-feafant, after a reafonable time. 

Bahr V. Leaibes . . « . II3 

8. See ISodm, u 
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TOLL. 

See Turnpike Keeper. 

Tl/RNPIKE KEEPER. 
If at turnpike keeper levy an extra toll, and, upon 
adjudication by two magiftrates (under the Bath 
aft), it is determined that the toll was not due, 
the money may be recovered by an a6lion for 
money had and received, and notice of a^ion 
need not be given. Where a power is given to 
juftices to determme, it is final^ unlefs an appeal 
be exprefsly given. 

Farfofuandaibersv.Blandy - • 22 

* 

V. 
VICAR. 
See Iflue, i. 

w. 

WARRANT OF ATTORNEY. 
&f Sheriff, I. 

WITNESS (interefted). 
The plaintiff having examined a witnefs on the 
merits, and it appearing by his anfwer to a fub- 
fequent interrogatory that he was interefted, the 
obje6iion to his evidence may be taken at any 
time previous to the depoGtions being read. 

Perigal V. NicMfm and others - - 63 

WRIT OF ERROR. 
See Bail^ i. 
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